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LETTER OF TRANSMITTAL 
My dear Minister, 


In accordance with our exchange of letters in August of 1980, I am 
submitting the first Annual Report of the Restrictive Trade Practices Commis- 
sion for the fiscal year ending March 31st, 1981. 


Yours sincerely, 
O.G. Stoner 


The Honourable André Ouellet, P.C., M.P., 
Minister of Consumer and Corporate Affairs 
Room 509-S, 

House of Commons, 

Ottawa, Ontario. 
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FOREWORD 


“Reason alone is not enough and faith, although it can move 
mountains, is not by itself enough, but reason allied with faith will 
move a mountain a reasonable distance.” 


(Tyrone Guthrie) 


While the debate on competition policy and competition law has often 
taken place over the past decade in a manner suggesting that a sensible alliance 
between faith and reason might not have been struck, a great deal of confusion 
also exists. Competition law has its own jargon of conscious parallelism, 
mergers, monopolies and even other less well understood terminology; it is also 
difficult to know who the players are and what they do. Heroic efforts have 
been made to put a frame around this confusion, but more often than not this 
has been undertaken by lawyers and academics, and the public still finds it 
difficult to understand both the issues and the process. 


In a small step to improve things, this is the first Annual Report of the 
Restrictive Trade Practices Commission, a quasi-judicial, independent agency 
reporting to the Minister of Consumer and Corporate Affairs. In August 1980, 
the Minister and the Chairman agreed that the interest of public disclosure 
would be enhanced by the issuance of an Annual Report by the Commission 
although there was not a statutory requirement for such a report. The Report 
may also be timely in view of the petroleum inquiry which is before the 
Commission and the announced intentions of the Minister to bring forward 
new amendments to the Act at an early date. 


Finally, the Commission may well be of interest in these days of big 
government as perhaps the smallest (in terms of person-years and budget) 
breathing but accountable agency in the Federal Government — with the 
attendant blessing that communication and individualism need not always be 
casualties of the bureaucratic process. 
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PRESENT FUNCTIONS OF THE COMMISSION 


The Restrictive Trade Practices Commission is one of the two entities 
established by the Combines Investigation Act to carry on the federal govern- 
ment’s anti-combines work, the other being the Director of Investigation and 
Research. With the exception of certain functions under the Shipping Confer- 
ences Exemption Act (mentioned briefly below), all the present functions of 
the Commission are specified in the Combines Investigation Act. They are as 
follows: 


CERTIFYING e to certify that the Director may issue a written notice 
ORDERS FOR requiring any person or officer of a corporation to make. 
RETURNS OF and deliver to him a written return of such information with 
INFORMATION respect to the person’s business as is required by the notice;! 
CERTIFYING e to certify that the Director or any representative authorized 


SEARCH ORDERS'7 by him may, in any inquiry under the Act, enter any 
premises to examine on the premises, copy or take away for 
further examination any book, paper, record, or other docu- 
ment which may afford evidence relevant to an inquiry; 


CERTIFYING ¢ to certify that the Director may, by written notice, require 

ORDERS FOR evidence upon affidavit or written affirmation; 

EVIDENCE ON 

AFFIDAVIT 

CONCURRENCE ® to give its written concurrence to the discontinuance of an 

IN DISCON- inquiry in any case in which evidence has been brought 

TINUANCE OF before the Commission, when the Director is of the opinion 

INQUIRIES that further inquiry is not justified; 

ISSUANCE OF e to order any person resident or present in Canada to be 

ORDERS TO examined upon oath before, or to produce books, papers, 

TESTIFY records or other documents to a Member of the Commis- 

UNDER OATH sion or before or to any other person named for the purpose 
by the order of such Member; 

POWER TO © to penalize a person pursuant to the Combines Investigation 

PENALIZE Act, for contempt or otherwise, after first applying to a 


FOR CONTEMPT judge of appropriate jurisdiction and receiving the judge’s 
certificate that the power may be exercised in the manner 
disclosed in the application;? 

HOLDING OF ¢ to hold hearings when the Commission receives from the 

HEARINGS Director a statement of evidence or material obtained in an 
inquiry. Any person against whom an allegation has been 
made in such statement must be allowed full opportunity to 


CONSIDERATION ® 


OF DIRECTOR’S 
STATEMENTS 


REPORT 


INTERIM REPORT ® 


REQUIRING 
FURTHER 
INQUIRY 


HEARINGS 
UNDER 

PART IV.1 AND 
ISSUANCE OF 
ORDERS 


RESCISSION OR 
VARIATION OF 
ORDER 


HEARINGS 
IN GENERAL 
INQUIRIES 
(SEc. 47) 


be heard in person or by counsel. The Commission can 
make no report against any such person unless he has been 
allowed such full opportunity; 

to consider the statement submitted by the Director to- 
gether with such further or other evidence as the Commis- 
sion considers advisable; 

to make a written report on such an inquiry and transmit it 
to the Minister. The report must review the evidence and 
material, appraise the effect of the practices disclosed upon 
the public interest and contain recommendations as to the 
application of remedies provided in the Combines Investiga- 
tion Act, or other remedies. Any such report must be made 
public by the Minister within 30 days of receiving it unless 
the Commission states in writing to him that withholding 
publication would better serve the public interest. In that 
case the Minister may decide whether the report shall be 
made public, in whole or in part; 

to make an interim report to the Minister on inquiries 
under Section 32 or 33 when the Commission is unable to 
appraise effectively the effect of arrangements and prac- 
tices revealed in the inquiry; 

to require the Director of Investigation and Research to 
make further inquiry, to require him to submit documen- 
tary evidence obtained in an inquiry, to require returns of 
information to be made and to subpoena witnesses to testify 
under oath, in cases in which the Commission has made an 
interim report. When the Commission has obtained such 
further information as it requires to appraise effectively the 
effect on the public interest, it must make a final report to 
the Minister; 

to hold hearings under Part IV.1 of the Combines Investi- 
gation Act and, in the event that the Commission makes 
one or more of the particular findings specified in Part 
[V.1, to issue orders of an appropriate nature. Proceedings 
under this Part are undertaken by the Commission on 
application by the Director. Hearings under Part IV.1 are 
normally held in public, but the Chairman of the Commis- 
sion is empowered to order that all or any part of a hearing 
be held in private; 

to rescind or vary orders under Part IV.i upon application 
by the Director or a person if the Commission finds that 
circumstances have changed or the original order has 
proven ineffectual; 

to hold hearings in inquiries carried out by the Director of 
Investigation under Section 47 of the Combines Investiga- 
tion Act. The Commission must consider any evidence or 
argument brought before it under Section 47(1) together 
with such further evidence or material as the Commission 
deems advisable and report to the Minister in writing. As in 
the case of other inquiries under the Act, full opportunity 


must be given to persons whose activities are examined in 
the inquiry to be heard in person or by counsel. A report of 
the Commission on a Section 47 inquiry is subject to the 
same public disclosure provisions as its other reports. Sec- 
tion 47 is the section of the Act that provides for general 
inquiries because the Director makes no allegation of an 
offence in such an inquiry. Rather, he presents evidence and 
argument regarding “. . . the existence and effect of condi- 
tions or practices relating to any product that may be the 
subject of trade or commerce and which conditions or 
practices are related to monopolistic situations or restraint 


oftrade:. ta 

INITIATION OF — e to request the Director to make an inquiry under Section 47 
GENERAL of the Combines Investigation Act. The Director is obliged 
INQUIRIES to carry out such an inquiry; 

SUPPLYING ¢ to provide hearings officers to preside over hearings 
HEARINGS (under Section 17 of the Act) at which a representative of 
OFFICERS the Director examines witnesses under oath. 

SHIPPING In addition, the Commission has a duty to hold hearings 
CONFERENCES and make reports under the Shipping Conferences Exemp- 


EXEMPTION ACT _ tion Act. 


Nature of Proceedings Under Section 17 


The purpose of the Section 17 hearings is to enable the Director to secure 
such evidence and information as may assist him, after he has considered such 
evidence in connection with any other evidence or information in his possession, 
to decide whether he should terminate an inquiry (e.g., on the grounds of 
insufficient evidence) or continue it; and if the latter, to decide whether to have 
the matter taken before a court of appropriate jurisdiction, or brought before 
the Restrictive Trade Practices Commission by way of a statement of evidence 
(Section 18) or a statement of material (Section 47). 


The function of hearings officer at a Section 17 hearing is normally 
performed by a single Member of the Commission, but frequently the Commis- 
sion’s Senior Economist or some other person has been assigned the task. This 
examination of witnesses must be carried on in private unless the Chairman of 
the Commission orders the hearing to be held in public, in whole or in part. 
Such examinations proceed without there being any allegations of any offence 
having been committed and without any suggestion that there is a situation 
related to monopoly or restraint of trade. 


The hearings officer in a Section 17 inquiry does not make any judgment 
on the evidence and testimony entered into the record of the hearing, for there 
are no issues before him. His function is to see to the orderly conduct of the 
examinations in conformity with the Combines Investigation Act, the proce- 
dural precedents established thereunder, and — most importantly — the rules 
of natural justice. 


After a Section 17 hearing, the evidence and testimony received remain in 
the custody of the Director; the Commission does not judge them in any way 


unless and until they are incorporated into a statement of evidence or a 
statement of material submitted to the Commission by the Director and, even 
then, only after the hearing required by the Act has been held. 


Nature of Proceedings Before the Commission 


The hearings under Section 17 are to be distinguished from the hearings 
held before the full Commission at a later stage in an inquiry, after the 
Director of Investigation and Research has presented to the Commission either 
a statement of evidence containing allegations of infractions of the Combines 
Investigation Act (Section 18) or a statement of material asserting that there is 
a situation related to monopoly or restraint of trade (Section 47). Such 
hearings before the full Commission may be held either in public or in private 
as the Chairman decides. It has been usual for the hearings under a Section 47 
inquiry to be held in public. Hearings may take place before the full Commis- 
sion consisting of the Chairman, the Vice-Chairman, and the two other 
Members. It is not uncommon, however, for a hearing or part of one to take 
place before a panel of three Members with either the Chairman or the 
Vice-Chairman presiding. 


SECTION 18 The hearings before the Commission in a Section 18 

INQUIRIES inquiry take the form of adversarial proceedings. The 
Director or his representative (normally counsel) presents a 
document, frequently running to several hundred pages, 
called a statement of evidence, which presents the evidence 
and argument in support of the allegations which he makes 
against the persons or firms named in it. The Director’s 
counsel argues in support of his statement and may call 
witnesses whom he examines under oath. The persons 
against whom the Director has made allegations have the 
right to be represented by counsel and to be examined by 
their counsel. They may be cross-examined by the Direc- 
tor’s counsel. They or their counsel have the right to 
cross-examine the Director’s witnesses and to produce their 
own documentary evidence. Members of the Commission 
may examine witnesses on both sides. Commission hearings 
under Section 18 have become rare in the last decade.? 


SECTION 47 The hearings before the Commission under Section 47 
INQUIRIES (“general inquiries”), which are much more common, are 
similar in terms of procedure to hearings under Section 18. 
The Director (or his representative) submits a statement to 
the Commission but he does not make any allegation of 
infractions of the Act therein. The Director argues in 
support of the position he takes in his statement and he may 
call witnesses or produce additional evidence. All parties 
named in the statement have the right to be heard in full in 
person or through counsel and may call their own witnesses 
and produce their own evidence. They may cross-examine 
the Director’s witnesses. The Director, in turn, may cross- 
examine the parties’ witnesses. A Commissioner may exam- 


REPORTS 


PART IV.1 
INQUIRIES 


ine any witness. In these general inquiries, which the Com- 
mission has habitually held in public, the Commission 
frequently invites the public to make submissions in writing 
or orally or both. Persons who appear to present their briefs 
may be cross-examined by the Director, the other parties, 
or the Commissioners. Generally the rules of procedure at 
such inquiries are relaxed and the Commission relies on a 
rule of fairness in directing the proceedings. Section 47 
inquiries have dealt with such matters as drugs, bid 
depositories in the construction industry, ophthalmic goods 
and telecommunications equipment. 

The ultimate result in either of the above types of 
inquiry is a written report by the Commission to the 
Minister of Consumer and Corporate Affairs. The Commis- 
sion itself can take no action on its findings or recommen- 
dations in these inquiries: all it can do is report to the 
Minister and recommend remedies to him; the decision as 
to what remedies, if any, to apply remains his alone. This is 
true of both Section 18 and Section 47 inquiries. 

Attention should be drawn to an error commonly made 
when referring to a statement of evidence or a statement of © 
material (sometimes referred to as “green books” from the 
usual colour of their covers) submitted to the Commission 
by the Director in the two previous types of inquiry. These 
documents are not “reports” within the meaning of the 
Combines Investigation Act. Only the Restrictive Trade 
Practices Commission issues reports, properly so-called, in 
these cases. The error of calling the Director’s written 
statements “reports” may mislead the general public into 
believing that such statements are the final, considered 
position of the federal government’s anti-combines adminis- 
tration on the facts and issues in particular inquiries. They 
are not. That position appears in the Commission’s reports, 
whether they relate to Section 18 inquiries or Section 47 
inquires. The ultimate position of the Government of 
Canada is found in whatever steps may be taken by way of 
court action or other measure undertaken by the Minister. 

The proceedings under Part IV.1 are broadly similar to 
those under Section 18 or Section 47 as to their general 
conduct and their adversarial nature, but they are subject to 
the Rules established by the Restrictive Trade Practices 
Commission for the conduct of Part IV.1 hearings. The 
Commission’s rules are not always bound by strict court- 
room procedures. The overriding considerations are the 
rules of fairness and natural justice. The Commission has 
held hearings in three cases under Part IV.1 in the last two 
fiscal years. 


In proceedings under Part IV.1 the end results vary. 
The Director, whose application to the Commission for an 
order executory upon the party or parties named in the 


application has started the proceeding, may seek to with- 
draw his application and the Commission may agree to such 
withdrawal. If the proceeding is completed, the Commission 
may refuse in whole or in part to issue the order sought by 
the Director. In such case it delivers a written decision 
indicating the reasons for its refusal. If the Commission 
agrees to issue the order sought, or agrees to issue an order 
which differs in some respect from that sought by the 
Director, the resulting order becomes executory upon the 
persons or corporations named in it. The Commission may 
vary or rescind an order made under Part IV.1 on applica- 
tion by the Director or a person(s) against whom the order 
was made. The Commission may make such modifying or 
rescinding order only after affording the Director and the 
person(s) affected by the original order full opportunity to 
be heard and only if the Commission finds: 


‘ 


.. . that at the time of the application the circum- 
stances that led to the making of the order have 
changed and in the circumstances that exist at that 
time the order would not have been made or is ineffec- 
tive to achieve its intended purpose, ...” (Act, 31.9). 


THE ORGANIZATION OF THE COMMISSION 


The Commission and its Staff 


The Commission consists of four members appointed for 10 years during 
good behaviour, one of whom is appointed Chairman and another, Vice-Chair- 
man, by the Governor in Council. The members of the Commission are: 


Chairman: O. G. Stoner 
Vice-Chairman: L. A. Couture, Q.C. 
Members: R.S. MacLellan, Q.C. 


F. Roseman, Ph.D. 


The senior staff of the Commission consists of the Registrar and Secre- 
tary, G. M. Payette; a Senior Economist, E. C. Savage; an economist, B. G. 
Kendall; a hearings officer (under contract), H. H. Griffin; P. Kovacs, (on loan 
from the Economic Council of Canada); and the Executive Assistant to the 
Chairman, Miss Rollande Gravel. 


The support staff is as follows: 


J. Dean (now retired) S. McKellips (contract employee) 
S.D. Gay G. Migneault 

L.D. Hindle F.E. Porter 

M.G. Howard J.C. Sim 

P. Juneau N. Whalen 


The Commission is authorized under Section 23 of the Act to retain, with 
the approval of the Governor in Council, temporary technical and professicnal 
assistance as may be required in carrying out the Act. 


Location 


The Combines Investigation Act specifies: 


“The office of the Commission shall be in the city of Ottawa in the 
Province of Ontario, but sittings of the Commission may be held at 
such other places as the Commission may decide.” 


Accordingly the Commission’s offices are located at the following 
address: 


Legion House, 
359 Kent Street, 
Ottawa, Ontario. 


The Commission’s mailing address is: 


P.O. Box 336, 
Station ‘A’, 
Ottawa, Ontario, 
KIN 8V3 


Although the Commission holds many of its hearings at Legion House, the 
extensive nature of certain inquiries necessitates that it hold hearings elsewhere 
in Canada. Some major inquiries have in fact involved the Commission in 
sittings in most regions and large cities of the country. 


Ministerial and Administrative Accountability 


From its inception in November 1952 until 1965 the Commission had 
reported to the Minister of Justice. At the end of 1965 the President of the 
Privy Council became the Minister responsible for the administration of the 
Combines Investigation Act and hence the Minister to whom the Commission 
reported. In June 1966, the proclamation of the Government Reorganization 
Act set up the Department of the Registrar General and made its Minister 
responsible for the Combines Investigation Act; hence he became the Minister 
to whom the Commission reported. When the Department of Consumer and 
Corporate Affairs was established in December 1967, replacing the Depart- 
ment of the Registrar General, the Minister of Consumer and Corporate 
Affairs became the Minister to whom the Commission reports. The Commis- 
sion still reports to the Minister of Consumer and Corporate Affairs but P.C. 
1980-1855 of July 10, 1980, made the Commission an agency designated as a 
department for the purposes of the Financial Administration Act. That instru- 
ment also made the Chairman of the Commission its Chief Executive Officer 
and Deputy Head for purposes of the Public Service Employment Act and the 
Financial Administration Act. The Commission has a separate vote from the 
Department of Consumer and Corporate Affairs in the Estimates and is fully 
accountable as a quasi-judicial agency to Parliament. 


Budget 


The following table presents the Commission’s budgets for the fiscal years 


1979-80 and 1980-81: 


Salaries 


Travel and Removal 
Information 
Professional and Special Services 


Others 


Employee Benefits 
(Superannuation) 


T.B. Supplementary 
Salary Allotment 


* Does not include other services provided without charge by other 
departments. 


Person- Years 


1980/81 
$500,000 


30,000 
20,000 
169,500 
44,500 
764,000 


65,000 


829,000 
23,000 


852,000* 


1980-81 


Is 


1979/80 
$438,000 


25,000 
15,000 
125,000 


15,000 
618,000 


37,000 


655,000 


655,000* 


1979-80 
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THE BIRTH OF THE RESTRICTIVE TRADE PRACTICES 
COMMISSION 


The Founding Legislation, 1952 


The Restrictive Trade Practices Commission was created by An Act to 
amend the Combines Investigation Act and the Criminal Code* which was 
assented to on July 4, 1952. That Act provided for the division of the federal 
government’s anti-combines activities between two bodies, the Director of 
Investigation and Research on the one hand and the Restrictive Trade Prac- 
tices Commission on the other. The former, to be appointed by the Governor in 
Council, was directed to “. . . cause an inquiry to be made into all such matters 
as he considers necessary to inquire into with the view of determining the > 
facts” provided that certain requirements had been complied with. The Com- 
mission, to consist of not more than three members appointed by the Governor 
in Council, was assigned the duty to “. .. make a report in writing and without 
delay transmit it to the Minister,” i.e., the Minister of Justice, after the 
proceedings specified in the Act had been completed. The Commission was 
assigned the duty of receiving from the Director of Investigation and Research 
and considering any statement of evidence which the latter might make on an 
inquiry under specified sections of the Act or of the Criminal Code and 
subsequently of holding a hearing at which persons against whom the Director 
had made allegations should be allowed full opportunity to be heard in person 
or by counsel. 


The 1952 Amendments gave the Commission five other functions. 


* They provided for the issuance of orders by a Member of 
the Commission on the ex parte application of the Director, 
or on his own motion, to any person present or resident in 
Canada to be examined upon oath before such Member or 
any other person named for the purpose by such Member’s 
order. 

¢ A Member of the Commission was empowered to order a 

witness to produce books, papers, records, or other docu- 

ments to the Member or other person. Such orders were to 
be signed by a Member of the Commission. 

The 1952 Amendments in effect provided that hearings for 

the examination of witnesses at the inquiry stage should be 

presided over by a Member of the Commission. 

¢ The Amendments required that a Member of the Commis- 
sion certify any notice that the Director, upon ex parte 


application, might wish to issue for the making to him of 
written returns of information by a person or corporation. 

® The Amendments also required that before the Director 
could enter premises to search for documentary evidence 
and subsequently to examine it or to take it away for 
further examination or copying he would have to make an 
ex parte application to a Member of the Commission before 
exercising such power of search and seizure; and the legisla- 
tion granted Commission Members the power to authorize 
such search and seizure by the Director. 


The 1952 Amendments gave the Commission or any Member thereof all 
the powers of a commissioner appointed under Part I of the Inquiries Act — 
the powers most frequently associated with Royal Commissions. 


Reasons for the Separation of Functions 


From 1937 up to the coming into force of the 1952 Amendments, the 
Combines Investigation Act had assigned both functions — investigation and 
reporting — to one and the same official, the Commissioner of Combines, who 
reported to the Minister of Justice. As a result, the Commissioner was seen as 
policeman, prosecutor and judge — a very questionable arrangement. It was 
therefore not surprising that this feature of the Combines Investigation Act 
was studied by an independent Committee appointed in 1950 that subsequently 
became known as the MacQuarrie Committee after one of its members, the 
Honorable Mr. Justice J.H. MacQuarrie of the Supreme Court of Nova 
Scotia. (The other two members were Dr. W.A. Mackintosh, later Principal of 
Queen’s University, and Dr. George F. Curtis, Dean of Law at the University 
of British Columbia.) Their report, known as the “MacQuarrie Report,” 
recommended that the two functions be separated. 


The reasoning that impelled the MacQuarrie Committee to recommend 
the separation of the two functions and their assignment to two distinct entities 
is set forth in detail in the MacQuarrie Report. The following extracts 
illustrate the Committee’s thinking: 


“There are three distinct procedural stages contemplated by the 
legislation — first, investigation; second, appraisal; and third, judi- 
cial, legislative and executive action. The latter is assigned to 
separate agencies; the former two are united in one official. 


This union of functions is, in our opinion, a basic weakness of the 
legislation. It is neither right in principle nor sound administratively. 


Its effect is to place the Commissioner, on whom disparate duties are 
cast, in an equivocal position. 


As investigator, his duties are explicitly marked out by the Act. In 
the first place he has to determine the over-all policy that should 
govern the operation of the Commission, select the parts of the 
economy and the industries within it that should be subject to 


investigation and the methods by which the investigation should be 
carried out... 


It is he who in practice first puts the machinery in motion. . . In the 
preliminary stages he must make the inquiry that determines wheth- 
era full scale investigation shall proceed under his direction. If this 
is entered upon he has the general supervision of the work of 
investigation which follows . . . 


When an investigation is completed, the Commissioner is required by 
the Act to assume an entirely different and an incongruous role. He 
must make an appraisal, intended to be public in nearly all cases, of 
the situation which has been brought to light by the investigation 
carried out at his instance and under his direction. He is given the 
compromising appearance of being ‘at one and the same time 
prosecutor and judge.’ No matter how fully his assessment of a 
situation may be justified by results, its value is lessened by the 
inconstancy of his position. . . 


The dual position which the Commissioner occupies gives a certain 
plausibility to the criticism, however ill or well founded it may be, 
that the parties are pre-judged before having the right to a trial in 
the ordinary way... 


It would seem advisable to make a clean, organizational break 
between the functions of investigation and research and of appraisal 
and report, and to make it manifest that confusion of the two 
functions cannot occur... 


We recommend that the present duties of the Commissioner should 
be divided and assigned to two separate agencies — an agency for 
investigation and research and a board for appraisal and report.” 
(MacQuarrie Report, pp. 29-31.) 


The MacQuarrie Committee made some definite proposals regarding the 
nature of the “board’s”’ report: 


“We think that the report should retain its importance and that 
indeed its scope might be somewhat widened and its significance 
strengthened. 


There has been some tendency for the report to become merely a 
preliminary stage in prosecution. This tendency should be checked. 
The report should review the evidence, set out the facts of the 
conditions or practices complained of and inform the Minister and 
the public as to how, in its opinion, the practices worked. Nothing 
that is helpful in understanding the conditions or practices or will 
contribute to the maintenance of competition and lessening of 
monopoly should be excluded from the report. It should reach 
conclusions on whether or not competition has been restricted or 
lessened and whether in the opinion of the board the conditions or 
practices have operated or are likely to operate to the detriment of 
the public... 


We do not think the report should recommend prosecution or 
non-prosecution. This should be left to the Minister’s decision . . .” 
(MacQuarrie Report, p. 34.) 
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The Committee’s recommendations regarding the composition of the 
“board” included the following: 


“We recommend: 


(1) That an administrative board should be established reporting to 
the Minister and composed of members chosen for their knowledge, 
skill and integrity and not as representatives of interested groups and 
appointed for a tenure that would secure their independence.” (Mac- 
Quarrie Report, p. 47.) 


While the emphasis of the Commission’s work has now shifted from reviewing 
evidence and reporting to the Minister under Section 18 of the Act to general 
inquiries under Section 47 and dealing with reviewable practices under Part 
IV.1 of the Act, the basic rationale for the Commission outlined by the 
MacQuarrie Report is still valid today. 


LATER LEGISLATIVE DEVELOPMENTS 


The 1952 Amendments came into force on November 1, 1952. The 
Restrictive Trade Practices Commission began its existence on that date. 


In 1970 the Act was amended to permit the appointment of a fourth 
member to the Commission. 


In 1976 the Commission’s powers and duties were considerably increased, 
as indicated below. 


Events Leading to the Enlargement of the 
Powers and Duties of the Commission in 1976 


The Commission’s “TBA Report,” 1962 


In its “TBA Report’’> of 1962 the Restrictive Trade Practices Commission 
had recommended that the Combines Act include definitions of exclusive 
dealing and tying arrangements and that these practices as defined be prohib- 
ited. It also recommended that: 


. . agreements or arrangements which give one or more suppliers 
exclusive or preferred access to a group of outlets in return for a 
commission on sales to such outlets be prohibited where such 
agreements or arrangements are likely to lessen competition sub- 
stantially, tend to create a monopoly or exclude competitors from a 
market to a significant degree.” (TBA Report, p.133.) 


The Commission believed that specific prohibition of market access agreements 
of an unduly restrictive character would be desirable provided “it could be 
framed in a way which would not prejudice selling arrangements of an 
innocuous or beneficial nature” (TBA Report, p.135). By 1966 the Govern- 
ment had decided not to implement those recommendations by themselves, but 
rather to reconsider them as part of any review of the Combines Investigation 
Act as a whole “‘in the light of both the views of the Economic Council and the 
constitutional position as it may emerge.” 


Economic Council of Canada’s Interim 
Report on Competition Policy, 1969 


On July 22, 1966, the Government made a special reference to the 
Economic Council of Canada requesting it to study and advise on three matters 
of which the second was combines, mergers, monopolies and restraint of trade. 
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In its Interim Report on Competition Policy (July 1969), the Economic 
Council proposed that federal anti-combines policy be no longer confined 
within the criminal law framework: 


“we recommend that Canadian competition policy continue to 
retain certain broad prohibitions of price-fixing and closely related 
practices, misleading advertising, and resale price maintenance. The 
definition of these offences and of legal ‘defences’ available to 
alleged offenders would be altered somewhat, but the offences would 
remain in large measure per se and also criminal. All other matters 
of relevance for competition policy, including mergers and a wide 
range of trade practices, would become the responsibility of a new, 
civil law tribunal.” (Economic Council of Canada, Interim Report on 
Competition Policy, pp. 100-101.) 


The Economic Council set forth its reasoning for proposing this change: 


“The basic reasons for seeking to place some of the federal govern- 
ment’s competition policy on a civil law basis would be to improve its 
relevance to economic goals, its effectiveness, and its acceptability to 
the general public. The greater flexibility afforded by civil law is 
especially to be desired in those areas of the policy that do not lend 
themselves well to relatively unqualified prohibitions and that may 
in addition call for some case-by-case consideration of the likely 
economic effects of particular business structures or practices ....” 
(Economic Council of Canada, Interim Report on Competition 
Policy, p. 109.) 


The Economic Council proposed the creation of a new tribunal, the 
“Competitive Practices Tribunal,” to administer that portion of the anti-com- 
bines work to be placed on a civil law footing. Because the Government 
subsequently chose not to act on the recommendation to create a Competitive 
Practices Tribunal, there is no need to review in detail all its proposed areas of 
responsibility. But the Council proposed that the employment of certain classes 
of trade practice would be referrable to the Tribunal. Examples were: refusal to 
deal, basing-point pricing, exclusive dealing and tying arrangements, market- 
access arrangements, and consignment selling. The Tribunal’s concern was to 
be whether such practices were likely to lessen competition to the detriment of 
final consumers. When it found a practice to be so, the Tribunal was to be 
empowered to take various forms of remedial action. 


The Interim Report did not recommend that exclusive dealing and tying 
arrangements and market-access agreements be made criminal offences under 
the Combines Investigation Act. It proposed rather that they be included in the 


list of trade practices referrable under civil law to the proposed Competitive 
Practices Tribunal. 


The Result 
The impact of the RTPC’s TBA Report and of the Economic Council of 


Canada’s recommendations was reflected in the Amendments to the Combines 
Investigation Act passed by Parliament in 1975 and proclaimed in force on 
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July 1, 1976. The Amending Act did not create a Competitive Practices 
Tribunal, but it did create a new role and a new area of responsibility for the 
Restrictive Trade Practices Commission by inserting Part IV.1, ‘Matters 
Reviewable by the Commission,” into the Combines Investigation Act. 


Amendments of 1976: Part IV.1, 
Matters Reviewable by the Commission 


Part IV.1 conferred a quasi-judicial function upon the Restrictive Trade 
Practices Commission and, for the purposes of that Part, made it a court of 
record. (As such, the Commission tends often to follow court procedures with 
respect to many matters although it has wider latitude than the Courts in 
exercising its discretion.) Part IV.1 empowers the Commission to issue orders 
to suppliers directing them to do certain things, e.g., supply a buyer, cease to 
carry on a particular trade practice or refrain from acting in compliance with 
an order, law, or decision emanating from a foreign country. The Commission 
may issue such orders only after it has made a finding that the trade practice 
involved has had a specified, undesirable effect upon the market. 


Action under Part IV.1 is initiated by the Director of Investigation and 
Research who applies to the Commission for an order or orders designed to 
rectify situations arising from: a person’s inability to obtain adequate supplies 
of a product on the usual trade terms; consignment selling, when used by a 
supplier to control prices or to discriminate between dealers or consignees; 
exclusive dealing, market restriction, or tied selling; and the applicability in 
Canada of a decree, order or judgment of a foreign court or of a foreign law. 


Before the Commission makes its findings and issues orders, if any, it 
must first hold hearings at which every person or supplier against whom the 
Director seeks an order must be afforded a reasonable opportunity to be heard. 
Any person or supplier who would be subject to any order the Commission 
might issue has the right to cross-examine any witness called by the Director 
and also to call and examine witnesses and produce documents on his own 
behalf. Proceedings under Part IV.1 are conducted according to the Restrictive 
Trade Practices Commission Rules*, which were published in the Canada 
Gazette. These proceedings are normally conducted in public, but the Chair- 
man may order that all or any portion of such proceedings be conducted in 
private. 
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DUTIES UNDER OTHER ACTS 


In addition to its duties under the Combines Investigation Act, the 
Commission has certain functions under two other acts. 


The Shipping Conferences Exemption Act, 1979, Section 12, Chapter 39, 
exempts certain shipping conference practices from the Combines Investigation 
Act but it provides for inquiries by the Director of Investigation and Research 
into the operations and effects of such conferences. Evidence or material 
collected would be considered by the Commission in much the same way as ina 
general inquiry under Section 47 of the Combines Investigation Act. Moreover, 
the Commission may request the Director to carry out such an inquiry, in 
which event the Director is required to do so. 


Under Section 114 of the Canada Corporations Act, the Commission is 
empowered to initiate an investigation of a company and to appoint an 
inspector for the purpose where it is shown to the Commission by the Minister 
or upon the solemn declaration of applicant shareholders that there are 
reasonable grounds for believing that the operations of the company should be 
investigated. The Commission in such a case exercises powers and functions 
similar to those used in inquiries under the Combines Investigation Act. 


The Canada Corporations Act was replaced in 1975 by the Canada 
Business Corporations Act by which the authorization of such investigation 
and the investigatory powers have been transferred to a court. The Commis- 
sion, however, was to continue to have power or responsibilities under the 
previous Act until March 24, 1980, by which time all corporations incorpo- 
rated under the previous Act would have had to apply for a certificate of 
continuance under the new Act, with the proviso, however, that the cases 
already started would go forward. 
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ACTIVITIES DURING THE FISCAL YEAR 1980-81 


Proceedings under Part IV.1 


Proceedings in three cases were under way at the start of the fiscal year. 


(1) The Director of Investigation and 
Research and Bombardier Limited 


On February 9, 1979, the Director filed an Application with the Restric- 
tive Trade Practices Commission, pursuant to Section 31.4 of the Act, asking 
for an Order that would require Bombardier Limited to cease the practice of 
exclusive dealing in its snowmobile products and to resupply those snowmobile 
dealers who, by notice in writing to the Commission within a reasonable time 
from the date of this order, indicated a desire to be resupplied, and whose 
Bombardier snowmobile contracts the Respondent had cancelled since January 
1, 1976, due to the attempts by these dealers to obtain a second brand of 
snowmobile not supplied by the Respondent. 


In the Application, the Director alleged that Bombardier Limited was 
engaged in the practice of exclusive dealing and was a major supplier of 
snowmobiles in the market for snowmobile products in the provinces of 
Ontario, Nova Scotia, New Brunswick, Prince Edward Island and Québec. The 
Director alleged that as a result of Bombardier’s actions, the ability of 
manufacturers, distributors and retailers of snowmobile products to gain entry 
into or expand sales in the given markets had been impeded with the result that 
competition among manufacturers, distributors or retailers had been and was 
likely to be lessened substantially in the given markets. Bombardier Limited 
submitted its Reply to the Commission on May 17, 1979, indicating amongst 
other arguments that the Respondent’s policy had not been adopted with any 
purpose or intent whatsoever of lessening competition in any way, substantially 
or otherwise, nor had it had any such effect or tendency and that it did not 
constitute any impediment to the growth or expansion of the business of other 
firms according to the merits of each firm’s economic performance. 


Public hearings before the Commission began on September 24, 1979. 
After 32 days of hearings had been held and written argument had been 
submitted by the Director and by Counsel for Bombardier Limited, on October 
14, 1980, the Commission issued a decision that the evidence relating to entry 
and to the expansion of sales and dealerships by Bombardier’s competitors did 
not show a substantial lessening or reduction of competition nor a likelihood 
thereof; and that there was no evidence that competition at the manufacturing 
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level was substantially affected by Bombardier’s exclusive dealing in the 
markets covered by the Application. The full text of the decision is found in 
Appendix 3. 


(2) The Director of Investigation and 
Research and BBM Bureau of Measurement 


On August 21, 1979, the Director filed an Application with the Restrictive 
Trade Practices Commission, pursuant to Section 31.4 of the Act, asking for an 
Order prohibiting BBM Bureau of Measurement from continuing to engage in 
tied selling of its radio and television data to its advertising agency, station 
representatives and advertiser members. 


In the Application, the Director alleged that BBM was engaged in tied 
selling and was the sole supplier of radio data and a major supplier of television 
data in Canada. The Director further alleged that BBM’s tied selling policy 
was likely to impede entry into or expansion of a firm in the Canadian radio 
and television data market or impede expansion of sales of the television data 
in the market, with the result that competition had been or was likely to be 
lessened substantially. 


_ BBM Bureau of Measurement filed its Reply to the Director’s application 
on February 28, 1980. In its reply, BBM denied that any of the allegations in 
the Director’s application constituted tied selling as defined in the Act. 


By the end of the fiscal year 20 days of hearings had been held. The 
hearings will be completed early in the next fiscal year and a decision will be 
rendered at that time. 


(3) The Director of Investigation and 
Research and Imperial Oil Limited, 
Petrofina Canada Inc. and Irving Oil Company Ltd. 


On November 2, 1979, the Director filed an Application with the Restric- 
tive Trade Practices Commission, pursuant to Section 31.2 of the Act, asking 
for an Order that would require Imperial Oil Limited, Petrofina Canada Inc. 
and Irving Oil Company Ltd. to accept Perrette Dairy Products Limited as a 
customer on the usual trade terms in the Eastern Canadian Market by 
supplying Perrette with regular, no-lead and premium no-lead gasoline, all 
being products which the Respondents supply. In short, these firms were 
alleged to have engaged in refusal to sell. 


On December 14, 1979, Petrofina Canada Inc. filed a Statement of Claim 
seeking a declaration that Section 31.2 of the Combines Investigation Act was 
ultra vires the Parliament of Canada, or, alternatively, a declaration that the 
said Section 31.2 was ultra vires insofar as it purported to confer jurisdiction 
on the Defendant Commission to make any order against Plaintiff to supply 
gasoline to Perrette Dairy Products Limited. On January 8, 1980, Petrofina 
asked the same court for an order staying all proceedings before the Defendant 
Commission In respect of an application under Section 31.2 of the Act by the 
Director of Investigation and Research. The Federal Court rejected the 
application and Petrofina filed an appeal in the Federal Court of Appeal 
against this decision. The appeal was still pending at the end of the fiscal year. 
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On February 20, 1980, all three respondents submitted their replies to the 
Director’s application. They denied the alleged facts and reserved the right to 
challenge, wholly or partially, the constitutionality of Section 31.2. 


Hearings commenced before the Commission on April 21, 1980. Fifteen 
hearing days were spent on the Applicant’s and Respondents’ evidence. 


On October 8, 1980, the Director of Investigation and Research (the 
Applicant) informed the Commission that he was withdrawing his application 
in view of the fact that Perrette had received supplies and was not at this time 
substantially affected in its business due to inability to obtain adequate 
supplies. The Commission, in its reply dated October 29, 1980, indicated that it 
regarded the letter of withdrawal as a simple declaration of discontinuance and 
that the matter had now been removed from it. 


Inquiries Under Section 18 


The Commission did not hold any hearings or make any reports on 
inquiries under Section 18 during the fiscal year 1980-81. 


Inquiries Under Section 47 


One inquiry was in progress at the beginning of the fiscal year (Telecom- 
munications Equipment). A Statement of Evidence and Material was received 
during the fiscal year (Petroleum). 


Telecommunications Equipment Inquiry 


The Director of Investigation and Research brought an inquiry under 
Section 47 before the Commission by way of a Statement of Material, dated 
December 20, 1976, and entitled “The Effects of Vertical Integration on the 
Telecommunication Equipment Market in Canada.” Commission hearings 
began in Ottawa on June 15, 1977. Subsequently the Commission held public 
hearings in this inquiry in Ottawa, Toronto, Vancouver, Edmonton, Halifax, 
Fredericton, Winnipeg, Regina, St. John’s (Newfoundland), and Charlotte- 
town, and more than once in some of them. During the fiscal year 1980-81, 
however, all hearings in this case were held in Ottawa; they occupied 42 days. 
By the end of the fiscal year, the transcript of the hearings had reached 
Volume 225 and the 33820th page and the Commission had received over 1900 
exhibits. 


The Commission will report on this inquiry in two stages. Part I of the 
Report, dealing with the attachment to telephone networks of equipment 
owned by telephone subscribers, will be submitted to the Minister early in the 
fiscal year 1981-82. 


Public hearings on the remaining aspects of the inquiry will continue into 
1981-82 with hearings scheduled for completion by June and a final report by 
the year’s end. 
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The Petroleum Inquiry 


On February 27, 1981, the Commission received from the Director of 
Investigation and Research a Statement of Evidence and Material In the 
Matter of an Inquiry under Section 47 of the Combines Investigation Act 
relating to the Exploration for, and the Importation, Production, Purchase, 
Manufacture, Storage, Transportation, Distribution, Barter, Sale and Supply 
of Crude Oil, Petroleum, Refined Petroleum Products and Related Products. 
The Director entitled this submission of seven volumes, “The State of Competi- 
tion in the Canadian Petroleum Industry.” On March 4, 1981, the Commission 
issued the press release that constitutes Appendix 5 to initiate the general 
inquiry under Section 47 of the Act. 


Activities Under the Canada Corporations Act 


One case (Canadian Javelin) was in progress at the beginning of the fiscal 
year. 


On May 9, 1977, an application was made by the Minister of Consumer 
and Corporate Affairs, pursuant to subsection 114(1) of the Canada Corpora- 
tions Act, for the issuance of an Order for the investigation of Canadian 
Javelin Limited by the Restrictive Trade Practices Commission and for the 
appointment of an inspector for that purpose. 


The Commission ordered that an investigation be made of the affairs and 
management of Canadian Javelin Limited; of its source and disposition of 
capital funds; its maintenance of corporate books and accounting records; its 
disclosure of financial and other information to shareholders; its compliance 
with statutory obligations; its acquisition, operation and disposition of its assets 
and of those of its affiliated companies; the disposition of its shares and of 
those of its affiliated companies; and its dealing with affiliated companies. The 
order also provided that F.H. Sparling, Director, Corporations Branch, Depart- 
ment of Consumer and Corporate Affairs, be appointed an inspector for the 
purpose of the investigation. 


During the fiscal year 1980-81, there were 19 days of hearings presided 
over by a Member of the Commission or a designated official. 


. Several actions were filed before the Courts with respect to issues arising 
in this case, some of which are pending at this date. 


Activities Under the Shipping Conferences Exemption Act 
The Commission did not have any inquiry before it under the Shipping 
Conferences Exemption Acct in this fiscal year. 


Activities in Relation to Section 17 


During the year the Commission provided hearings officers to preside over 
examination of witnesses under oath by representatives of the Director of 
Investigation and Research in a considerable number of inquiries, the vast 
majority of which were held in private. Although a Member of the Commission 
acted as hearings officer in many of these examinations under Section 17, the 
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function was delegated (in accordance with Sections 17(1) and 12(2) of the 
Act) in several cases to the Commission’s Senior Economist or to other persons 
named for the purpose by a Member of the Commission. 


Discontinued Inquiries 


The Commission concurred with the Director’s application for the discon- 
tinuance of an inquiry in the following instances during the fiscal year 1980-81: 


An Inquiry relating to the Production, Manufacture, Purchase, 
Barter, Sale, Storage, Transportation and Supply of Copper Rod, 
Copper Wire and Cable and Related Products. Discontinued April 8, 
1980. 


An Inquiry relating to the Manufacture, Purchase, Sale and Supply 
of Food and Beverage Vending Machines. Discontinued April 8, 
1980. 


An Inquiry, under Section 38 of the Act, relating to the Manufacture, 
Purchase, Barter, Sale, Storage, Rental, Transportation and Supply 
of Petroleum, Refined Petroleum Products and Related Products in 
the City of Peterborough. Discontinued June 18, 1980. 


An Inquiry, under Section 38 of the Act, relating to the Manufacture, 
Purchase, Barter, Sale, Storage, Rental, Transportation and Supply 
of Petroleum, Refined Petroleum Products and Related Products in 
the Regional Municipality of Haldimand-Norfolk. Discontinued June 
18, 1980. 


An Inquiry, under Section 31.4 of the Act, relating to the Purchase, 
Distribution, Sale and Supply of Cement and the Transportation of 
Cement in the Province of Newfoundland. Discontinued February 3, 
1981. 


1 The certificate can be issued by any Member of the Commission on ex parte 
application of the Director. (An ex parte application is one made without notice to 
the person named in the application.) 


2 This power may be exercised by any Member of the Commission. 


3 The last such hearings were held in June 1971, in an Inquiry Relating to the Sale, 
Distribution and Supply of Beer in Ontario. (Report, 1972.) 


4 Hereinafter sometimes referred to as the “1952 Amendments.” 


5 The proper title is: Report on an Inquiry into the Distribution and Sale of 
Automobile Oils, Greases, Anti- Freeze, Additives, Tires, Batteries, Accessories and 
Related Products. 


6 SOR/76-181 of March 10, 1976 as amended by SOR/77-296 of April 4, 1976. 
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APPENDIX I 


August 4, 1980 


Mr. O.G. Stoner, 

Chairman, 

Restrictive Trade Practices Commission, 
Legion House, 

359 Kent Street, 

Ottawa, Ont. 


Dear Mr. Stoner, 


I am aware that an increasing number of important issues of interest both 
to consumers and business alike now falls within the purview of the Restrictive 
Trade Practices Commission. Part of this results from the 1976 Amendments 
to the Combines Investigation Act which have considerably broadened the 
activities of the Commission. 


Although the legislation stipulates that the Chairman may use his discre- 
tion in determining whether hearings should be public or private, I am very 
pleased to note that almost all of your hearings have been open to the public. 
This in itself increases public awareness of these issues which are of growing 
concern, and I hope that this approach will continue to guide the Commission’s 
procedures. 


It has also occurred to me that the interest of public disclosure could be 
enhanced by the issuance of an Annual Report by the Commission. Although 
there is no statutory requirement for this, if it were provided to me at the end 
of each fiscal year, it would be my intention as the responsible Minister to table 
it in Parliament and also to arrange for it to be available to our Regional 
Offices throughout the country. 


I would leave the exact format of the Report for you to determine, but it 
might be particularly useful to publish the text of any judgments made by the 
Commission in connection with its activities as a Court of Record under Part 
IV.1 of the Act as amended in 1976 and which relate to a number of 
reviewable business practices. This procedure would be similar to that followed 
by other judicial bodies, for example, the Federal Court. 


I shall be pleased to learn of your reaction to this proposal. 


Yours sincerely, 


André Ouellet 


ae 


August 6th, 1980. 


My dear Minister, 


In your letter of August 4th, 1980, you suggested that it might be useful if 
the Commission provided you at the end of each fiscal year with an Annual 
Report of its activities and judgments which might be tabled in Parliament and 
made available to the public. 


I fully agree with this proposal which should contribute to the Govern- 
ment’s objective of greater public disclosure; in particular, it would provide 
those in the public who might be affected, be they consumers or businessmen, 
with the Commission’s approach to those business practices reviewable under 
Part IV.1 of the Amendments to the Combines Investigation Act which you 
introduced and came into force in 1976. It should also save time and money for 
both the Government and the private sector if the result was to provide a 
convenient source of reference to decisions respecting reviewable business 
practices that could be considered to have an adverse effect on competition. 


Our first Report, if you agree, would be submitted to you at the end of the 
current fiscal year. 


Yours sincerely, 


O.G. Stoner 


The Honourable André Ouellet, 

Minister of Consumer and Corporate Affairs, 
Ottawa, Ontario. 

K1A 0C9 
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APPENDIX 2 
STATISTICS 1980-81 


Documents signed by Members of the Commission 
during the fiscal year 1980-81 


Certification of Notices Discontinuances 


Search Orders Subpoenas for written return of (signed by three 
(signed by (signed by information or more 
one Member) one Member) (signed by one Member) Members) 
208 290 8 5 


Number of days of Hearings under 


Section 17 Part IV.1 Section 47 
of the Act of the Act of the Act 


(Telecommuni- 
cations Inquiry) 


144 30 42 


(for a total of 
224 days since 
this inquiry 
started in 1977) 


Total for 1980-81: 225 days of hearings 
under all sections of the Act 
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APPENDIX 3 
TEXT OF THE BOMBARDIER DECISION, 1980 
BEFORE THE RESTRICTIVE TRADE PRACTICES 
COMMISSION 


UNDER PART IV.1 OF THE 
COMBINES INVESTIGATION ACT 


BETWEEN: 
Director of Investigation and Research, 
Applicant 
—and — 
Bombardier Limited, 
Respondent 
Counsel for Applicant: Mr. Bruno J. Pateras, Q.C. 
Mr. Frank P. Monteleone 
Counsel for Respondent: Mr. Bruce C. McDonald 


Mr. Yves Bériault 


I. Application and Response 


On February 9, 1979, the Director of Investigation and Research applied, 
pursuant to subsection 31.4(2) of the Combines Investigation Act, R.S., c. 
C-23, as amended (herein referred to as the “Act’), for an Order directed 
against the Respondent, Bombardier Limited, to prohibit it from continuing to 
engage in the practice of exclusive dealing and containing any other require- 
ment that may be necessary to overcome the effects of the practice in the 
market or to restore or stimulate competition in the market. 


Bombardier is a corporation incorporated under the laws of Canada, 
whose Recreational Products division manufactures and distributes recreation- 
al vehicles, accessories and parts, and sportswear, all of which are known as 
snowmobiles and snowmobile accessories and parts. Ski-Doo and Moto-Ski are 
registered trademarks of the Respondent and constitute two lines of snowmo- 
bile products. 


The markets which are the subject matter of this Application are the 
markets for snowmobile products in the Provinces of Ontario, Quebec, Nova 
Scotia, New Brunswick and Prince Edward Island, henceforth known as the 
Ontario, Quebec and Maritimes markets. (Newfoundland is excepted.) 
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The Applicant alleges that Bombardier is a major firm in these markets 
and as a result of its exclusivity clause and the enforcement thereof, “the 
ability of other manufacturers, distributors and retailers of snowmobile prod- 
ucts to gain entry into or expand sales in the given markets has been impeded 
with the result that competition among manufacturers, distributors or retailers 
has been and is likely to be lessened substantially in the given market”. 


The provision of the Act relied upon by the Applicant reads as follows: 
‘31.4 (1) For the purposes of this section, ‘exclusive dealing’ means 


(a) any practice whereby a supplier of a product, as a condition of 
supplying the product to a customer, requires that customer to 


(i) deal only or primarily in products supplied by or 
designated by the supplier or his nominee, or 


(ii) refrain from dealing in a specified class or kind of 
product except as supplied by the supplier or his 
nominee, ... 


(2) Where, on application by the Director, and after affording every 
supplier against whom an order is sought a reasonable opportunity to be 
heard, the Commission finds that exclusive dealing or tied selling, 
because it is engaged in by a major supplier of a product in a market or 
because it is widespread in a market, is likely to 


(a) impede entry into or expansion of a firm in the market, 


(b) impede introduction of a product into or expansion of sales of a 
product in the market, or 


(c) have any other exclusionary effect in the market, 


with the result that competition is or is likely to be lessened substantially, 
the Commission may make an order directed to all or any of such 
suppliers prohibiting them from continuing to engage in such exclusive 
dealing or tied selling and containing any other requirement that, in its 
opinion, is necessary to overcome the effects thereof in the market or to 
restore or stimulate competition in the market.” 


The Order applied for would (a) prohibit the Respondent from continuing 
to engage directly or indirectly in the practice of exclusive dealing, (b) require 
the Respondent to resupply with its snowmobile products those snowmobile 
dealers who, by notice in writing to the Commission within a reasonable time 
from the date of the Order, indicate a desire to be resupplied and whose 
Bombardier snowmobile contracts the Respondent has cancelled since January 
1, 1976 due to the attempts by these dealers to obtain a second brand of 
snowmobile not supplied by the Respondent, and (c) provide such other 
requirements as the Commission deems necessary. 


The Respondent admits that it enters into exclusive agreements with 
dealers in the areas named in the Application. The contracts with such dealers 
cover either the Moto-Ski or the Ski-Doo line of snowmobile products; there is 
no such thing as a Bombardier dealership. However, the Respondent denies 


that it is a major supplier or that its policy of exclusive dealing had the effects 
claimed by the Applicant. 
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A significant admission in the Reply reads as follows: “. . . the respondent 
admits that dealer relationships it had entered into with each of the eight 
dealers relied upon by the applicant were terminated. In each instance the 
dealer unilaterally repudiated the agreement by breaching one of its fundamen- 
tal terms, namely, the obligation . . .” undertaken to deal exclusively in one of 
its brands of snowmobile. 


As may be seen, the Director has made an Application pursuant to both 
paragraphs (a) and (b) of section 31.4 (2). Pursuant to section 31.8 (2), of the 
Act, the burden of proving the allegations is upon the Director. 


II. Industry Background 


In the mid 1930s, J. Armand Bombardier invented a drive wheel and track 
snow vehicle. After providing a seven passenger snowmobile, he evolved a 
smaller vehicle to be used for both work and recreational purposes. The first 
model was on the market in the winter of 1958-59. It was named the 
“Ski-Doo”’, a registered trademark, and put on the market by L’Auto-Neige 
Bombardier Limitée, which later became Bombardier Limited. 


Sales of the new product grew very quickly and Bombardier was joined by 
a large number of competing manufacturers — in excess of 75 in the early 
1970s, with about 15 of them located in Canada. Many of the competitors 
produced other products such as outboard motors, motorcycles and farm 
machinery, all utilizing small motors. 


The principal areas in which snowmobiles were and are sold are Canada, 
the northern parts of the United States, and Scandinavia. However, sales in the 
latter area are small relative to those in North America and can safely be 
ignored in the discussion of the market position of firms in the industry. 


There are no Canadian tariffs on snowmobiles. They are also admitted 
duty-free into the United States as long as they contain 50 per cent North 
American content, otherwise the rate of duty is three per cent. North America 
can effectively be treated as a single market area at the level of manufacturing. 


Suppliers also provide their own brands of clothing. Since tariff protection 
covers clothing, American and Japanese suppliers have the clothing produced 
to their specifications, in Canada. Bombardier’s requirements are provided by a 
subsidiary company which formerly operated under contract. Clothing 
accounts for roughly eight per cent of industry sales. 


The table below sets out the course of production, sales in North America 
and inventory.* Sales stopped growing in 1970-71, paused, and then began a 
decline as swift as had been the earlier growth. A large overhang of inventories 
started to develop even before the growth in sales came to an end and 
continued to accumulate until the 1972-73 season, following which production 
plunged for two years even more sharply than sales. In the years following 
1974-75 production stayed below sales and inventories continued to decline. 


*The figures were presented in the form of a graph and have been translated into 
tabular form with some resultant rounding. 
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Production Retail Sales Inventory 
(thousands of units) 


1964-65 30 30 00 
1965-66 70 60 10 
1966-67 WA 110 23 
1967-68 170 160 J 
1968-69 261 243 a3 
1969-70 440 410 86 
1970-71 550 495 140 
1971-72 574 495 220 
1972-73 548 450 315 
1973-74 350 446 220 
1974-75 206 305 110 
1975-76 2Mz 242 80 
1976-77 190 195 80 
1977-78 181 Paps 2 
1978-79 260 260 35 


Along with the decline in sales, there were pressures on the industry to 
provide greater safety and to improve environmental protection such as 
reduced noise level. Increased development efforts were required by the 
manufacturers to meet these demands. Product development has become a 
significant element of expenditure by manufacturers, with the stress on innova- 
tions which improve the performance of the machines and provide a competi- 
tive advantage. 


During the adjustment to industry demand in the 1970s, not only did firms 
reduce sales but the great majority of manufacturers left the industry. For 
some time following their departure, units produced by them were part of 
industry sales, a factor which must be taken into account in interpreting the 
market shares of the remaining firms. 


Bombardier’s most important brand has remained Ski-Doo but it also now 
manufactures and sells Moto-Ski, a brand it acquired in 1971-72. Its produc- 
tion facilities are located in Valcourt, Quebec. Prior to 1976-77, there were two 
distribution centres, one for Ontario in Barrie, the other for Quebec at 
Boucherville. The latter has been computerized and serves the two eastern 


provinces. In the Maritimes, the company has established a facility in Shediac, 
N.B. 


For reasons of production and associated economies, comparable Ski-Doo 
and Moto-Ski models are virtually identical, with cosmetic differences only 


maintained for marketing purposes. Motors for the Bombardier machines are 
imported from a subsidiary in Austria. 


Six other brands are supplied by American and Japanese firms. Yamaha 
Motor Co. Ltd., a well-known producer of a number of products, including 
motorcycles, distributes the Yamaha snowmobile in Canada through Yamaha 
Motor Canada Ltd. Arctic Enterprises, Inc., is based in Minnesota and 
distributes its brand, Arctic Cat, and a line of recreational boats in Canada 
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through Arctic Sports Products Ltd. This latter company also has the responsi- 
bility for the distribution of Scorpion, the brand of Scorpion Industries, Inc., a 
firm that was acquired by Arctic Enterprises, Inc. in 1978. A fourth brand, 
Kawasaki, is produced in the United States by Kawasaki Heavy Industries of 
Japan. The Canadian distributor is Canadian Kawasaki Motors Limited, which 
also distributes the Kawasaki brand of motorcycles. Kawasaki entered the 
snowmobile industry by acquiring the Sno-Jet equipment and name in 1975. It 
initially marketed under the name “Kawasaki Sno-Jet’, but soon began 
marketing under solely the Kawasaki brand. The fifth brand, which is Polaris, 
is produced in the United States by Textron Inc., Minnesota, and is distributed 
in Canada by Polaris E-Z-Go, a division of Textron Canada Ltd. Representa- 
tives of each of the above companies appeared as witnesses during hearings. 
The sixth brand is John Deere, which is produced in the United States by the 
manufacturer of agricultural machinery of the same name. 


A wide range of models is offered. Bombardier marketed 13 models of 
Ski-Doo in the 1979-80 season, with suggested retail prices ranging from 
$1,399 to $4,599. At the low end of the price range is a machine which is slow 
but dependable and is very popular in the North. The largest competitors of 
Bombardier, Arctic Cat and Yamaha, marketed 12 and 9 models, respectively. 
Scorpion, a small competitor, marketed six models. Virtually all machines seat 
one or two persons. The major differences in machines appear to be in speed 
and performance at high speeds, luxury or comfort of the machines, and in 
engineering features such as the type of cooling system used. A product line 
cannot be accurately described by the number of models since information on 
consumer reactions to the models is lacking. 


In some parts of North America snowmobiles are distributed through 
independent distributors, who generally carry several lines of products. With 
the exception of Sept Iles, Quebec, where Bombardier works through an 
independent distributor, the companies represented before the Commission 
carry out their own distribution using separate regional sales managers for 
Quebec, Ontario and the Maritimes. 


The retail sales are made by independent dealers who almost universally 
sell other lines of products. Most of these are powered by small motors, as in 
the case of chain saws, or are seasonal complements such as motorcycles, boats, 
or garden supplies. However, many other types of outlets are found, such as 
hardware stores, automobile parts distributors and gas stations. Most of the 
dealers are located in rural or suburban areas since these afford the needed 
terrain or trails. Dealers are sought out by reason of their location and their 
entrepreneurial strength including potential for the display, servicing and 
promotion of the product. 


III. Major Supplier 


Bombardier admits that it “enforces” the exclusive franchise clause in its 
dealer agreements. The questions that must now be determined are whether 
Bombardier is a major supplier and whether its policy of exclusive dealing has 
the effect of impeding entry into or expansion of a firm in the market, or 
impeding expansion of sales of snowmobiles so that competition is or is likely to 
be lessened substantially. 
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The Concise Oxford Dictionary offers the following definition: 


major 1. a. Greater (not foll. by than) of two things, classes, etc.; of 
full age; (in schools) Smith etc. —, the elder of the two Smiths or the 
first to enter the school; —axis (of conic, passing through its foci); 
*__league, highest-ranking baseball etc. league (or fig.); —part, 
majority (of); major Planet, Prophet; —suit, (Bridge) spades or 
hearts; Friars Major. 2. Unusually important or serious or signifi- 
cant (major road,war); (of operation) presenting possible danger to 
patient’s life. 3. (Logic). (Of term) occuring in predicate of conclusion 
of syllogism; (of premiss) containing major term. 4. (Mus.) (Of 
interval) normal or perfect (cf. Minor), as in major scale, (major 
third); (of key) in which scale has major third; (of scale) with 
semitones above third and seventh notes. 5. (Mil.) Officer in charge 
of section of band instruments (Drum major, Pipe major, Trumpet- 
major); Sergeant-major. 6. n. Person of full age; (Logic) major term 
or premiss,; *student’s special subject or course: *student specializing 
in a subject (is a philosophy major). 7. v.i. *(Of student) undertake 
study or qualify in as special subject. [Me f. L, compar. of magnus 
great] 


Of the ordinary meanings of the word “major” which might be applied in the 
present context, that is, 1) greater part, or 2) great or important, the latter 
usage would appear to have been intended. Had it not been so, the definite 
article “the” rather than the indefinite article ‘a’ would have been used to 
qualify “major supplier”. Moreover, it would appear that should only the most 
important supplier be caused to fall under the prohibition, the intent of the 
legislative provision would be given a limitation that is not discernible from its 
drafting. Allowance was thus made for more than one major firm in a market. 


In addition, the French text of the legislation uses the words “un fournis- 
seur important”. The Dictionnaire alphabétique et analogique de la langue 
francaise by Paul Robert, explains: 


“REM. Souvent important est utilisé en un sens a la fois qualitatif et 
quantitatif. Savant qui fournit une importante contribution aux 
recherches linguistiques. L’humanisme (cit. 7) réserve une place 
importante aux études littéraires. Exploration (cit. 2) qui donne 
dimportants résultats. —Produit qui tient une importante place 
dans l'industrie alimentaire (Cf. Fécule, cit. 2), auquel on assure un 
débouché important (Cf. Fonte, cit. 3). V. Large. ‘... ce livre a fait 
partie du choix des douze meilleurs romans élus pour une nouvelle 
collection qui s‘annonce assez importante.’ Gide, Ainsi soit-il, p. 17.” 


This cross-interpretation reinforces the Commission’s view in respect of the 
word “‘major”’. 


A major or important supplier is one whose actions are taken to have an 
appreciable or significant impact on the markets where it sells. Where avail- 
able, a firm’s market share is a good indication of its importance since its 
ability to gain market share summarizes its capabilities in a number of 
dimensions. Other characteristics of a supplier which might also be used in 
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assessing its importance in an industry are its financial strength and its record 
as an innovator. However, the characteristics which are most relevant will vary 
from industry to industry. 


There are snowmobile markets at three levels: manufacturing, distribution 
and retail. Bombardier’s share of North American sales, the relevant geograph- 
ic area in dealing with the manufacturing level, is of the order of 30 per cent. 
This market share along with its historical position in the industry and a strong 
participation in innovation, in trail setting and in racing which are important in 
product development and brand image qualify Bombardier as a major supplier 
at the manufacturing level. 


The organization of distribution is along provincial and regional lines. 
Included in the purview of distribution is the recruitment of dealers, their 
training and that of their mechanics, and the timely delivery of finished units 
and parts to dealers. The witnesses who appeared from the Bombardier 
distribution organization indicated a strong organization in all facets of 
distribution in the geographic areas named in the Application. The share of 
sales held by Bombardier in Quebec and the Maritimes is about 60 per cent, 
and it is about 40 per cent in Ontario. Bombardier is undoubtedly a major 
supplier at the distributor level. 


There are numerous local markets in each of the regions. As is generally 
true in retail sales, it is very difficult to obtain an unambiguous delineation of a 
particular local market. The share of sales in Quebec, Ontario and the 
Maritimes suggests a strong presence of Bombardier at the local level. Share- 
of-sales figures for a province may result from a particularly strong presence in 
some markets and a share of sales much below the province-wide figure in 
many other markets. Hence, such figures are not to be looked upon as 
providing market shares typical of all local markets. They may, however, 
coupled with other evidence, provide an acceptable rule of thumb of the sales 
position generally in local markets. 


The information on regional share of sales is reinforced and complemented 
by other evidence. Bombardier had a larger number of dealers than any of its 
competitors and the opinion of sales managers of competing suppliers was that 
Bombardier had been successful in recruiting strong dealerships, which is 
demonstrated by high per-dealer sales compared to the dealers of other 
suppliers. Since the policy of suppliers is not to have more than one dealer in 
most local market areas it is concluded that Bombardier was in a strong 
market position in a large number of local markets and thus was a major 
supplier at the retail level in the geographic areas in question. 


IV. Substantial Lessening of Competition 


Whether exclusive dealing by a supplier impedes expansion or entry of 
competitors in the market is most easily and meaningfully considered as part of 
the determination of whether there is or is likely to be a substantial lessening of 
competition as a result of the practice. 


As in the discussion of major supplier, the effect on competition is taken 
up at each of the three levels of supply although much of the evidence on 
distribution is applicable to the retail level. 
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The market areas with which this Application is concerned account for 
approximately 20 per cent of North American sales. Bombardier accounts for 
about one half of these sales and, therefore, the current percentage of the 
North American market affected by an exclusive dealing policy in the markets 
covered by the Application is 10 per cent. The long-term viability of Bombar- 
dier’s competitors in manufacturing would not be threatened if they were 
denied access to that portion of market shares. This conclusion of course has a 
bearing on the effects, present or likely, of exclusive dealing policy. There is no 
evidence that its competitors’ product offerings or their ability to produce at 
competitive cost levels have been affected. The evidence, as urged by the 
Respondent, is, in fact, that there is very active and effective competition in 
innovation. To the extent that competition has been affected in the market 
areas involved, the effects have not had any discernible impact at the manufac- 
turing level, nor are they likely to. The existence and continued viability of 
strong competitors to Bombardier means that the most serious potential effects 
of an exclusive-dealing policy are not present. This factor is of course not 
conclusive. If firms should effectively be impeded from entering into or 
expanding in local area markets or broader distribution areas, their strength at 
the manufacturing level would not be translated into the markets in Ontario, 
Quebec and the Maritimes, with the result that competition to consumers 
would be reduced. 


Competition for dealers is an important form of rivalry among distribu- 
tors. However, it is very difficult to attract dealers away from a competitor. 
Although contracts are for one year, once a dealer and the brand sold by him 
are established in a local area there is a strong incentive for the dealer not to 
change to another brand. There was abundant evidence that the provision of 
parts and service is the more profitable part of a dealer’s business. Since the 
policy of manufacturers is to sell parts only to their own dealers, a dealer who 
loses or abandons a franchise is forced to rely on other dealers for parts. Such 
sales are made at a courtesy discount from retail prices that eliminates the 
greater part of the affected dealer’s profit margin. The impact on the dealer’s 
profits is alleviated only in a small way by the limited range of parts which can 
be obtained from jobbers at prices which provide profit margins similar to 
those available on manufacturer-supplied parts. In addition, a dealer who has 
changed the brand he carries faces the certain loss of servicing volume 
associated with machines under warranty as well as the loss of business from 


snowmobile owners who prefer to have their machines serviced by a dealer 
franchised for their brand. 


Suppliers seeking representation in a local market area are faced with the 
choice of recruiting new dealers from among those who are already carrying 
another brand and are willing to “dual”, or from among establishments not 
presently carrying snowmobiles. Suppliers seeking representation in a local 
market look first to a dealer already carrying another brand and willing to 
dual. Nonetheless it remains the preference (other than for Bombardier — 
where it is an enforced policy) to seek to be represented by a single-line dealer. 
Yamaha’s dealer agreement contains an exclusivity provision but it is not 
enforced. A total of 3.9 per cent of dealers carry more than one brand in 
Ontario, Quebec and the Maritimes compared to 11.7 per cent in the United 
States where exclusive dealing is of doubtful legality and is not practised by 
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Bombardier. The difference between the percentage of multi-line dealers in the 
United States and the areas in question is at least suggestive of the effect of 
Bombardier’s exclusive dealing practice. In addition, other evidence indicates 
that Bombardier’s policy prevents a number of their dealers who are, or might 
be, candidates for a dual distributorship from carrying another brand—the fact 
that Bombardier cancelled a number of dealers; the evidence of Bombardier 
dealers that they might be interested in carrying another line should the 
opportunity arise; and the evidence of Mr. Laurent Beaudoin, Chairman of the 
Board and Chief Executive Officer of Bombardier Limited that, at least in the 
short run, competitors would profit considerably from the effects of an Order 
by the Commission that required Bombardier to allow dealers to carry another 
brand. In any event there is no question that the large number of dealers selling 
Ski-Doo or Moto-Ski are prevented by Bombardier’s policy from taking on a 
second brand and are not available to other suppliers. The importance of this 
factor is conditioned by whether it results in Bombardier’s competitors being 
effectively denied outlets, which primarily turns on the availability of potential 
dealers. 


One of the questions pursued during the course of the hearings was 
whether there was a minimum viable dealer size which could be identified. The 
evidence suggests that a number of variables enter into play in the determina- 
tion of the number of units which must be sold per year to render a business 
viable, including the important element of the volume of used units sold. What 
one dealer, given his particular circumstances, might consider adequate can be 
unsatisfactory to another. Besides, even though the dealer might be reasonably 
happy -with the volume of his sales, the distributor might take another view 
because such volume represents a loss in market share. 


In Canada the average number of new units sold per dealer was almost 28 
units during the 1977-78 season. A few highly successful dealers had sales in 
excess of 100 units, while there was a large percentage of dealers who had sales 
of less than 15 or 20 units. In the United States the average number of units 
sold was only about 21, which suggests the existence of a large proportion of 
dealers with sales less than this number. It is possible that many of the 
dealerships with low sales volume are relatively new and will either grow or 
leave the industry, nevertheless, the large proportion of dealers with sales 
volumes of 15-or-so units makes them an integral part of retail distribution. 


There is much evidence that entry at the retail level is easy. The two 
expert witnesses, Professor Lawrence Skeoch and Professor Gideon Rosen- 
bluth, called by the Respondent and the Applicant respectively, stated that 
entry was easy. This conclusion is supported by direct evidence on the 
considerable variety of other lines of retail distribution and services which can 
be combined with snowmobile sales. Complementary evidence is found in the 
number of dealers recruited by several of the suppliers. During the 1976-77 
snowmobile season, when Kawasaki was getting established, it recruited 139 
dealers, followed by 40 and 55 in the two succeeding seasons. However, not all 
the dealers represented a net gain, since there is a considerable amount of 
dealer turnover. Over a four-year period ending in 1979, Yamaha experienced 
a growth in dealers of about 40 per cent. Although there was no growth in the 
number of dealers of other suppliers, and in some cases there were decreases, 
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the Kawasaki and Yamaha ability to recruit large numbers of dealers over 
successive years is an indication of the availability of a considerable stock of 


potential dealers. 


The high rate of turnover and recruitment of Bombardier dealers provides 
similar evidence. According to the evidence of Mr. Edvar Landry, Branch 
Manager for Atlantic Region, Eastern Canada Division, Bombardier Limited, 
turnover of dealers is about 10 per cent. Mr. Rhéal Martin, who holds the same 
position in Quebec, feels turnover is of the order of 15 to 20 per cent. Because 
the Sales Manager in Ontario, Mr. R. Dean Allen, had only recently assumed 
his position with Bombardier, an estimate of turnover was not available for 
that province. However, given the considerable reduction in the number of 
Bombardier dealers in Ontario during the 1970s and the known amount of 
recruitment which occurred in the six years prior to the 1979-80 season, it is 
evident that there was also considerable turnover in that province. Also 
indicated by this evidence is that Bombardier cannot rely on a static dealer 
network recruited in the past, but rather that dealer recruitment is critical to 
maintaining their market position. 


Changes in sales shares may also be a helpful guide in determining 
whether an exclusive dealing arrangement is inhibiting the growth or expansion 
of competitors. The extent to which competitors are able to increase their 
shares is indirect evidence of the effectiveness of exclusive dealing as an entry 
barrier. Many forces contribute to a firm’s relative success or failure, including 
investment in dealer recruitment. What the course of market shares may show 
is whether these various forces are sufficient to overcome whatever protection 
or advantage an exclusive-dealing policy affords a particular firm. 


As described earlier, North American snowmobile sales grew throughout 
the 1960s and in the first few years of the 1970s. A very large number of firms 
entered the industry and almost all of them eventually withdrew following the 
sharp and sustained decline in sales. As these firms withdrew, their share of 
sales became available to existing firms and new entrants. The evidence 
suggests that, except in Quebec, all of their share of sales were captured by 
Bombardier’s current competitors. 


Over the period 1975-76 to 1978-79 Bombardier lost some share of sales 
in Ontario, gained a few percentage points in Quebec, and had a small loss in 
the Maritimes. The combined share of sales of Yamaha, Arctic Sports, 
Kawasaki* and Polaris in Ontario (where Scorpion is also included) and 
Quebec was: 


* Kawasaki's share of sales in 1976-77 is assumed to have been held in 1975-76 by the 
firm it acquired, Sno-Jet, and this market share is attributed to Kawasaki. This 
allows for convenient presentation of combined share of sales. All market share 
figures and similar data considered to be of a sensitive nature were received in 
confidence. However, it was clearly understood that all information required in the 
writing of a decision would be used. While a proper explanation of the decision is 
considered of paramount importance, attempts have been made to avoid needless 
precision in the presentation of information stemming from evidence given in camera. 
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1975-76 1976-77 1977-78 1978-79 


Ontario 32.9 43.3 50.8 52.4 
Quebec 24.5 31.9 339 8 ih 


It is possible that some of the rising combined shares were at the expense of 
John Deere, but there is no evidence whatever which indicates the course of 
Deere’s sales. 


In Ontario, the surviving competitors of Bombardier picked up not only 
the shares that had been held by the discontinued brands, but also won several 
percentage points from Bombardier. In Quebec, Bombardier obtained a part of 
the market share that had been held by the discontinued brands with a 
resulting sharp rise in its market share between 1977-78 and 1978-79. Over the 
entire period its market share increased three percentage points, compared to 
an increase from 24.5 per cent to 35.2 per cent for the surviving competitors. 
Of the increases experienced by Bombardier’s competitors in Ontario and 
Quebec, more than one half was accounted for by the increase in Yamaha’s 
share of sales. 


In the Maritimes, the fact that Bombardier’s market share remained 
constant shows that the combined market share of the remaining firms 
increased since a considerable percentage of sales in 1975-76 were accounted 
for by presently discontinued brands. 


These figures indicate that, at least at a provincial or regional level, 
Bombardier’s competitors were able to overcome whatever barriers to their 
expansion were created by Bombardier’s exclusive dealing policy. In addition, 
there is no evidence that the level of absolute sales attained by Bombardier’s 
competitors is insufficient to permit them to support adequate distribution 
systems. The one exception appears to be Scorpion prior to its merger with 
Arctic Cat. The evidence is, however, that Scorpion had not made a significant 
investment in dealer recruitment. 


While entry is generally easy, it may, according to the evidence, take some 
time for a dealer to be found in any given community. Thus, while distributors 
are able to recruit dealers effectively when a broad region is considered, there 
may still be particular local communities where finding a dealer is difficult. At 
any time, all suppliers, Bombardier included, are seeking to fill a number of 
“open points” (a local market where a representation is sought). Existing 
dealers are, of course, highly visible and where a Bombardier dealer is willing 
to dual this may represent the easiest and fastest way for a competing supplier 
to gain representation. With this route blocked, broader consumer choice of 
brands is delayed during the time it takes a distributor to find a dealer. 
However, once a dealer is found the consumer has a larger number of dealers 
to choose from. Moreover, the high rate of dealer turnover strongly suggests 
that open points are an ongoing problem for all distributors, that is not 
significantly affected by Bombardier’s exclusive-dealing policy. A more serious 
problem would be raised if there were a number of communities where 
Bombardier was the only dealer. However, there is no evidence on this matter. 


The Applicant has also argued that the expansion of Bombardier’s dealers 
has been impeded by its exclusive-dealing policy, with the result that they are 
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prevented from spreading their overhead. The essential question in applying 
section 31.4 (2) is whether competition at the retail level would be increased in 
the absence of Bombardier’s policy. There is no evidence that dealers who 
carry more than one brand market more aggressively, employ lower margins or 
otherwise behave more competitively than single-line dealers. 


In summary, the evidence relating to entry and to the expansion of sales 
and dealerships by Bombardier’s competitors does not show a substantial 
lessening or reduction of competition nor a likelihood thereof. Moreover, there 
is no evidence that competition at the manufacturing level was substantially 
affected by Bombardier’s exclusive dealing in the markets covered by the 
Application. 


The Commission therefore dismisses the Application. 
The Commission does not have the power to grant costs as requested by 
the Respondent. 
*O.G. Stoner” 


O.G. Stoner 
Chairman 


“L.-A. Couture” 


L.-A. Couture, Q.C. 
Vice-Chairman 


“F. Roseman” 


F. Roseman 
Member 


Ottawa 
October 14, 1980. 
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APPENDIX 4 
A DISCONTINUED INQUIRY UNDER PART IV.1 


Because of the novelty of proceedings under Part IV.1 it is appropriate to 
complete the picture of the Commission’s work under this Part by an account 
of a case which was discontinued before the fiscal year 1980-81. 


The Director of Investigation 
and Research and National 
Rubber Company Limited 


On June 6, 1977, the Director filed an Application with the Restrictive 
Trade Practices Commission, pursuant to Section 31.2 of the Combines 
Investigation Act, asking for an order requiring that the Respondent accept 
Federal Industrial Door Ltd. as a customer on the usual trade terms, by 
supplying to Federal Industrial Door Ltd. sheets of masticated rubber, being 
one of the products manufactured by the Respondent, or for such other order 
as might be just. 


In the Application, the Director alleged that National Rubber Company 
Limited (Respondent) would sell its masticated rubber in sheets measuring 
100” x 60” x 4" to W.B. McGuire Engineering Co. Ltd. for the manufacturing 
of impact traffic doors and National Rubber would not sell the said rubber 
sheets to Federal Industrial Door Ltd., although Federal was and had been a 
customer of National Rubber for a number of years in relation to other 
products of National Rubber. 


In its Reply to the Director’s Application, the National Rubber Company 
Limited indicated that it had not refused to fill any order for such sheets 
received from any normal trade purchaser willing and able to meet its usual 
trade terms and that it was willing to supply sheets of masticated rubber to 
Federal Industrial Door Ltd. on its usual trade terms, and had subsequently 
supplied Federal Industrial Door Ltd. with the product in question. On 
November 14, 1977, the Director requested an adjournment in order to 
determine whether the objectives of the Act had been fully realized. The 
Commission adjourned the matter until May 15, 1978, for formal disposition. 


On May 3, 1978, the Director notified the Commission of his intention to 
withdraw the application. On May 10, 1978, the Commission formally accept- 
ed the withdrawal of the application because the statutory remedy sought was 
no longer required. The proceeding was discontinued. 
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APPENDIX 5 


THE COMMISSION’S NEWS RELEASE ON 
THE PETROLEUM INQUIRY 


NR-81-5 Hold for release until 4 p.m. 


Competition in the Canadian Petroleum Industry 


OTTAWA, March 4, 1981 — The Chairman of the Restrictive Trade 
Practices Commission, Gerald Stoner, today announced that he received on 
February 27, 1981, a submission on an inquiry into the petroleum industry 
from Robert J. Bertrand, Q.C., Director of Investigation and Research under 
the Combines Investigation Act. Entitled “The State of Competition in the 
Canadian Petroleum Industry,” the statement of evidence and material was 
referred by the Director under section 47 of the Combines Investigation Act. 


Mr. Stoner has also informed André Ouellet, federal Minister of Consum- 
er and Corporate Affairs, that the general inquiry is before the Restrictive 
Trade Practices Commission (R.T.P.C.) as provided for in section 47 of the 
Combines Investigation Act. Moreover, because of the widespread interest in 
the petroleum inquiry and the broad issues raised in the Director’s submission 
concerning both energy and competition policy, he had ordered that the inquiry 
before the R.T.P.C. be conducted in public. 


The Commission established by statute in 1952 was given quasi-judicial 
powers in the 1976 Amendments to the Combines Investigation Act. Under 
Part IV.1 of the Act, it is able to issue orders requiring that certain practices 
such as refusal to deal, tied selling and consignment selling be discontinued. 
Under section 47 of the Act the Commission also conducts general inquiries. In 
addition to the Director’s submission, consisting of seven volumes and 1776 
pages, the oral and written evidence that will be submitted during the course of 
the hearings will also be considered by the Commission. 


The Act provides the Restrictive Trade Practices Commission with consid- 
erable latitude with regard to the material it may draw on in addition to the 
Director’s submission. The final step in an inquiry is a report to the Minister of 
Consumer and Corporate Affairs which is tabled in the House and is made 
widely available to the public. 


The Restrictive Trade Practices Commission is composed of four mem- 
bers. In addition to Gerald Stoner, Chairman, they are Luc-André Couture, 
Q.C., Vice-Chairman, Robert S. MacLellan, Q.C., and Frank Roseman, Ph.D. 


Given the quantity of material involved, Mr. Stoner said that some time 
must be allowed for interested parties and the Commission to examine the 
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Director’s submission. Following a review of the Director’s submission and its 
existing workload and priorities, the R.T.P.C. will establish procedures and a 
timetable for the inquiry. 


The Commission’s inquiry under section 47 of the Act into interconnection 
of telecommunication terminals and vertical integration in the telecommunica- 
tions equipment industry will be concluded in June with the first report to be 
issued this spring and the final report by the end of this year. The Commission 
is also currently hearing under Part IV.1 of the Act a case of alleged tied 
selling in broadcast audience ratings. Late last year it heard a case of refusal to 
deal by a number of petroleum companies. This case was withdrawn by the 
Director of Investigation and Research when the firm seeking suppliers was 
able to find sources for much of its requirements. 


A background paper accompanied the submission from the Director of 
Investigation and Research. It is available from the Director and from the 
regional and district offices of the federal Department of Consumer and 
Corporate Affairs. All parties directly interested in the inquiry have been 
notified that they can obtain copies of the Director’s submission from the 
regional and district offices of Consumer and Corporate Affairs Canada. 
Copies of the submission may be purchased through authorized bookstore 
agents and other bookstores or by mail from the Canadian Government 
Publishing Centre, Supply and Services Canada, Ottawa, K1A 0S9. 


Inquiries with respect to the submission should be made to the Director of 
Investigation and Research, telephone number (819) 997-3301. Requests 
regarding information respecting the procedure and timetable of hearings 
should be directed to the Secretary of the Restrictive Trade Practices Commis- 
sion, Ottawa, KIN 8V3, telephone number (613) 992-0274. 


mel hye 
Reference: Ron Robert 
Suzanne Ouellet 
(819) 997-3146 
MEMBERS OF THE 


RESTRICTIVE TRADE PRACTICES COMMISSION 
Chairman 


Mr. O.G. Stoner was appointed Chairman of the Commission on April 20, 
1979. Prior to this appointment Mr. Stoner was a Commissioner of the 
Lambert Royal Commission on Financial Management and Accountability. 
Previously he served as Deputy Minister of the Department of Industry, Trade 
and Commerce from 1975 to 1977. In this period, he also served as Vice-Chair- 
man of Export Development Corporation and member of the Board of Direc- 
tors of Canadair and DeHavilland Aircraft Corporation. He was Deputy 
Minister of Transport from 1969 to 1975. From 1964 to 1968 he was Deputy 
Clerk of the Privy Council and Deputy Secretary to the Cabinet and served as 
Acting Secretary to the Cabinet from July 1967 to May 1968. Mr. Stoner 
joined the Department of External Affairs in 1947 and served in various 
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capacities on the economic side, notably as head of Economic Affairs in 
Ottawa from 1959 to 1964, and as Canada’s first representative to the EEC in 
Brussels from 1956 to 1959. Mr. Stoner received an honorary doctorate of law 
from the University of Western Ontario on June 11, 1980. 


Mr. Stoner was born August 21, 1922. 


Vice-Chairman 


Mr. Luc-André Couture, Q.C., is now serving his second term as Member 
and Vice-Chairman. His second appointment was on December 16, 1973. He 
was Vice-Chairman of the Commission from 1963 to 1973, and was appointed 
Acting Chairman on December 16, 1973, and again in September 1977. Prior 
to his joining the Commission, Mr. Couture was Senior Advisory Counsel with 
the Department of Justice from 1949 to 1956, and General Counsel with the 
St. Lawrence Seaway Authority from 1957 to 1963. 


Mr. Couture was born November 10, 1920. 


Member 


Mr. Robert S. MacLellan, Q.C., was appointed a Member in May 1974, 
prior to which he practised law in Ottawa. He was Chairman of the Commis- 
sion from 1963 to 1970. He practised law in Sydney, N.S., from 1948 to 1963 
and served as a Progressive Conservative Member of Parliament for Inverness- 
Richmond from 1958 to 1962. 


His date of birth is July 2nd, 1925. 
Member 


Dr. Frank Roseman was appointed a member in May 1974. He obtained 
his doctorate in economics at Northwestern University, specializing in industri- 
al organization and competition policy. After lecturing on economics at Lake 
Forest College and the University of Western Ontario, Dr. Roseman joined the 
staff of the Economic Council of Canada in 1967 as consultant until 1969. 
Until his appointment as a member of the Commission, he was Associate 
Professor of Economics at the University of Alberta. He had also served as a 
consultant to various private sector companies, and has written or collaborated 
on a number of economic books and articles. 


He was born on November 23rd, 1934. 
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APPENDIX 6 


The following is a list of the persons appointed to the Restrictive Trade 
Practices Commission throughout its existence from 1952 to the present: 


*C.R. Smith, Q.C. (Chairman) November 1, 1952 
*G. Favreau, Q.C. (Member) November 1, 1952 
*A.S. Whiteley (Member) November 1, 1952 
re-appointment December 8, 1966 
G. Roberge, Q.C. (Member) May 16, 1955 
P. Carignan, Q.C. (Member) February 15, 1960 
R.S. MacLellan, Q.C. (Chairman) February 1, 1963 
W.D.R. Eldon, Ph.D.(Member) February 1, 1963 
**T_-A. Couture, Q.C. (Vice-Chairman) December 16, 1963 
re-appointment December 16, 1973 
**R.S. MacLellan, Q.C. (Member) May 1, 1974 
**F, Roseman, Ph.D. (Member) May 1, 1974 
J.J. Quinlan, Q.C. (Chairman) May 8, 1974 
**O.G. Stoner (Chairman) April 20, 1979 


*Original members 
**Present members (March, 1981) 
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APPENDIX 7 
THE COMMISSION’S REPORTS SINCE 1952 


Report Concerning Alleged Instances of Resale Price Maintenance of Soap 
and Soap Products in the Montreal! District. 1953. 


Report Concerning Alleged Price Discrimination between Retail Hardware 
Dealers in North Bay, Ontario. 1953. 


Report Concerning Alleged Attempt at Resale Price Maintenance in the Sale 
of Certain Household Supplies in the Chicoutimi-Lake St. John District, 
Quebec. 1953. 


Report Concerning an Alleged Combine in the Distribution and Sale of 
Gasoline at Retail in the Vancouver Area. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Sale 
of China and Earthenware. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the 
Distribution and Sale of Television Sets in the Toronto District. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Wire Fencing in Canada. 1954. 


Report Concerning an Alleged Combine in the Distribution and Sale of Coal in 
the Timmins-Schumacher Area. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Beer in Canada. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Asphalt and Tar Roofings and Related Products in Canada. 1955. 


Report Concerning a Manufacturer’s Advertising Plan alleged to constitute 
Resale Price Maintenance in the Distribution and Sale of certain Household 
Appliances. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Transmission and Conveyor Equipment and Related Products. 1955. 


Report Concerning the Retail Distribution and Sale of Coal in Winnipeg. 
1956. 


Report Concerning the Manufacture, Distribution and Sale of Quilted Goods, 
Quilting Materials and Related Products. 1956. 


Report Concerning the Manufacture, Distribution and Sale of Boxboard 
Grades of Paperboard. 1956. 


Report Concerning the Production, Purchase and Sale of Flue-Cured Tobacco 
in Ontario. 1956. 
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Report Concerning the Sugar Industry in Western Canada and a Proposed 
Merger of Sugar Companies. 1957. 

Report Concerning the Manufacture, Distribution and Sale of Metal Culverts 
and Related Products. 1957. 

Report Concerning the Purchase of Pulpwood in Certain Districts in Eastern 
Canada. 1958. 

Report Concerning the Manufacture, Distribution and Sale of Yeast. 1958. 
Report Concerning the Production, Distribution and Sale of Zinc Oxide. 1958. 


Report Concerning the Wholesale Trade in Cigarettes and Confectionery in 
the Edmonton District. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Ammunition in 
Canada. 1959. 


Report Concerning the Distribution and Sale of Electrical Construction Ma- 
terials and Equipment in Ontario. 1959. 


Report Concerning the Sale and Distribution of Surgical Rubber Gloves and 
Certain Other Surgical Supplies. 1959. 


Report Concerning the Sugar Industry in Eastern Canada. 1960. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the 
Distribution and Sale of Gasoline in the Toronto Area. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Specialty Bags 
and Related Products. 1960. 


Report Concerning the Distribution and Sale of Coal in Sault Ste. Marie, 
Ontario. 1960. 


Report Concerning the Production and Supply of Newspapers in the City of 
Vancouver and Elsewhere in the Province of British Columbia. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Transparent 
Packaging Products and Related Products. 1960. 


Report Concerning the Manufacture, Distribution, Supply and Sale of Belts. 
1960. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — Texaco Canada Limited). 1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 


ee Price Discrimination — Supertest Petroleum Corporation, Limited). 
1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 


(Alleged Price Discrimination — The British American Oil Company Lim- 
ited). 1961. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the 


Distribution and Sale of Cameras and Related Products (Arrow Photographic 
Equipment Limited). 1961. 


Report Concerning the Meat Packing Industry and the Acquisition of Wilsil 
Limited and Calgary Packers Limited by Canada Packers Limited. 1961. 
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Report Concerning alleged Attempts at Resale Price Maintenance in the 
Distribution and Sale of Cameras and Related Products (Garlick Films 
Limited). 1961. 


Report Concerning the Manufacture, Distribution and Sale of Paperboard 
Shipping Containers and Related Products. 1962. 


Report Concerning the Acquisition of the Common Shares of Hendershot 
Paper Products Limited by Canadian International Paper Company. 1962. 


Report Concerning the Acquisition by Bathurst Power & Paper Company 
Limited of Wilson Boxes, Limited. 1962. 


Report Concerning the Manufacture, Distribution and Sale of Evaporated 
Milk and Related Products. 1962. 


Report Concerning the Distribution and Sale of Electric Appliances, Electric 
Shavers and Accessory Products (Sunbeam Corporation (Canada) Limited.) 
1962. 


Report of an Alleged Combine in the Matter of a Call for Tenders by the 
Town of Duvernay for the Construction of Sewers and Water Mains. 1964. 


Report Concerning the Sale of Plumbing and Heating Supplies and Related 
Products in the City of Montreal and Elsewhere in the Province of Quebec. 
1964. 


Report on the Production, Distribution and Supply of Newspapers in the 
Sudbury-Copper Cliff Area. 1964. 


Report Concerning the Distribution, Supply and Sale of Plumbing Supplies 
and Related Products. 1964. 


Report — Road Surfacing in Ontario. 1964. 


Report of an Alleged Combine in the Matter of the Sale and Distribution of 
Milk in the Ottawa, Ontario, Area. 1964. 


A Report in an Inquiry under the Combines Investigation Act concerning the 
Manufacture, Distribution and Sale of Pencils. 1964. 


Report of an Inquiry Under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Propane in British Columbia. 1965. 


Report Relating to the Acquisition in 1962 of the Times-Journal Newspaper, 
Published in Fort William, Ontario. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act in 
Connection with the Transportation of Commodities by Water from and to 
Ports in Eastern Canada. 1965. 


Report Relating to the Supply, Transportation and Application of Asphalt 
Mixes used in the Paving and Repair of Municipal Streets in the Cities of 
Ottawa and Eastview, Ontario and Hull, Quebec. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act into 
the Production, Purchase, Sale and Supply of Plumbing, Heating and Air 
Conditioning Equipment and Related Products in Metropolitan Toronto and 
Elsewhere in the Province of Ontario. 1965. 
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A Report in the Matter of an Inquiry Relating to the Manufacture, Formula- 
tion, Distribution and Sale of Weed Killers, Insecticides and Related Products. 
1965. 

A Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Mary Maxim Knitting Wool, Patterns and Accessories Thereof in Canada. 
1966. 

Report Relating to the Production, Manufacture, Sale and Supply of Ready- 
Mixed Concrete in Windsor, Ontario. 1966. 


Report Relating to the Distribution and Sale of Gasoline in the City of 
Winnipeg and Elsewhere in the Province of Manitoba. 1966. 


A Report Concerning the Production, Distribution and Sale of Phosphates, 
Other Phosphorous Chemicals and Sodium Chlorate. 1966. 


A Report in the Matter of an Inquiry Relating to the Supply and Sale of Eggs 
in Kingston and Collins Bay, Ontario. 1967. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Laminated Timbers in Ontario and Quebec. 1967. 


A Report concerning the Production, Manufacture, Supply and Sale of Cast 
Iron Soil Pipe and Fittings in the Prairie Provinces and British Columbia. 
1967. 


Report in the Matter of an Inquiry Relating to the Distribution, Sale and 
Supply of Glassware and Related Products in Canada. 1968. 


Report in the Matter of an Inquiry Relating to the Production, Distribution 
and Sale of Skim Milk, Cream and Related Products [Montreal]. 1968. 


Report in the Matter of an Inquiry Relating to the Supply and Installation of 
Resilient Flooring and Related Products in Metropolitan Toronto. 1968. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Gasoline and Related Products in the Sudbury Area. 1969. 


Report in the Matter of an Inquiry Relating to the Supply and Transportation 
of Asphalt Paving Materials in the Province of Ontario. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale or Supply of Printed Forms and Related Articles. 1970. 


Report in the Matter of an Inquiry Relating to the Quotations in 1965 to the 


Province of Quebec on Public Tenders 162 and 163 for the Sale or Supply of 
Business Forms. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Corrugated Metal Pipe and Related Products. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Electric Lamps and Related Products. 1971. 


Report in the Matter of an Inquiry Relating to the Sale, Distribution and 
Supply of Beer in Ontario. 1972. 


RESEARCH INQUIRIES 
Report on an Inquiry into Loss-Leader Selling. 1955. 
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Report Transmitting a Study of Certain Discriminatory Pricing Practices in 
the Grocery Trade made by the Director of Investigation and Research. 1958. 
(The study included in this report is also published separately.) 


Report Concerning the business of Automobile Insurance in Canada. 1960. 


Report on an Inquiry into the Distribution and Sale of Automotive Oils, 
Greases, Anti-Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 1962. (Included as an appendix to the report is the Material collected 
for Submission to the Restrictive Trade Practices Commission in the course of 
an Inquiry under Section 42 of the Combines Investigation Act.* This appen- 
dix is also published separately.) 


Report Concerning the Manufacture, Distribution and Sale of Drugs. 1963. 
(Included as an appendix to the report is the Material Collected for Submis- 
sion to the Restrictive Trade Practices Commission in the course of an Inquiry 
under Section 42 of the Combines Investigation Act Relating to the Manufac- 
ture, Distribution and Sale of Drugs.* This appendix is also published 
separately.) 


Report in the matter of an Inquiry under Section 47 of the Combines 
Investigation Act in connection with the Establishment and Operation of Bid 
Depositories and other Systems Employed for the Transmission of Tenders 
from Trade Contractors or Suppliers of Material or Equipment to General 
Contractors and other Contract Awarding Authorities in the Construction 
Industry. 1976. 


Report in the Matter of an Inquiry under Section 47 of the Combines 
Investigation Act in connection with the Production, Supply, Distribution and 
Sale of Ophthalmic Goods in Canada. 1978. 


* The “Green Book” of the Director of Investigation and Research in this inquiry. 
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Dear Minister, 


I attach the Annual Report of the Restrictive Trade Practices Commission 
for the fiscal year 1981-82. Although, as you are aware, there is no statutory 
requirement for this Report, last year’s Report proved valuable to the conduct 
of a number of hearings — the Petroleum Industry Inquiry in particular. Apart 
from providing an accounting on the Commission’s operations, it also clearly 
delineates the functions of the Commission as distinct from those of the Direc- 
tor of Investigation and Research. In addition, there was a good deal of interest 
in the Report as evidenced by requests from businessmen, professionals and 
academic groups, as well as from the public at large. It thus seemed sensible to 
continue to submit an Annual Report as agreed with you in 1980 since it is an 
important instrument of public disclosure and information. 


Yours sincerely, 


BE [Whar 


O.G. Stoner. 


The Honourable André Ouellet, P.C., M.P. 
Minister of Consumer and Corporate Affairs 
Room 509-S 

House of Commons 

Ottawa, Ontario 
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PRESENT FUNCTIONS OF THE COMMISSION 


The Restrictive Trade Practices Commission is one of the two entities 
established by the Combines Investigation Act to carry on the federal govern- 
ment’s anti-combines work, the other being the Director of Investigation and 
Research. With the exception of certain functions under the Shipping Confer- 
ences Exemption Act (mentioned briefly below), all the present functions of 
the Commission are specified in the Combines Investigation Act. They are as 


follows: 


CERTIFYING 
ORDERS FOR 
RETURNS OF 
INFORMATION 


CERTIFYING 
SEARCH ORDERS 


CERTIFYING 
ORDERS FOR 
EVIDENCE ON 
AFFIDAVIT 


CONCURRENCE 
IN DISCON- 
TINUANCE OF 
INQUIRIES 


ISSUANCE OF 
ORDERS TO 
TESTIFY 
UNDER OATH 


— 


to certify that the Director may issue a written notice 
requiring any person or officer of a corporation to make 
and deliver to him a written return of such information 
with respect to the person’s business as is required by the 
notice;! 

to certify that the Director or any representative author- 
ized by him may, in any inquiry under the Act, enter any 
premises to examine on the premises, copy or take away 
for further examination any book, paper, record, or other 
document which may afford evidence relevant to an 
inquiry; 

to certify that the Director may, by written notice, 
require evidence upon affidavit or written affirmation; 


to give its written concurrence to the discontinuance of an 
inquiry in any case in which evidence has been brought 
before the Commission, when the Director is of the opin- 
ion that further inquiry is not justified; 


to order any person resident or present in Canada to be 
examined upon oath before, or to produce books, papers, 
records or other documents to a Member of the Commis- 
sion or before or to any other person named for the pur- 
pose by the order of such Member; 


The certificate can be issued by any Member of the Commission 


on ex parte application of the Director. (An ex parte application 
is one made without notice to the person named in the applica- 
tion.) 


POWER TO 
PENALIZE 
FOR CONTEMPT 


HOLDING OF 
HEARINGS 


CONSIDERATION 
OF DIRECTOR’S 
STATEMENTS 


REPORT 


INTERIM 
REPORT 


REQUIRING 
FURTHER 
INQUIRY 


HEARINGS 
UNDER 

PaRT IV.1 AND 
ISSUANCE OF 
ORDERS 


N 


to penalize a person pursuant to the Combines Investiga- 
tion Act, for contempt or otherwise, after first applying to 
a judge of appropriate jurisdiction and receiving the 
judge’s certificate that the power may be exercised in the 
manner disclosed in the application;? 

to hold hearings when the Commission receives from the 
Director a statement of evidence or material obtained in 
an inquiry. Any person against whom an allegation has 
been made in such statement must be allowed full oppor- 
tunity to be heard in person or by counsel. The Commis- 
sion can make no report against any such person unless 
he has been allowed such full opportunity; 

to consider the statement submitted by the Director 
together with such further or other evidence as the Com- 
mission considers advisable; 


to make a written report on such an inquiry and transmit 
it to the Minister. The report must review the evidence 
and material, appraise the effect of the practices disclosed 
upon the public interest and contain recommendations as 
to the application of remedies provided in the Combines 
Investigation Act, or other remedies. Any such report 
must be made public by the Minister within 30 days of 
receiving it unless the Commission states in writing to 
him that withholding publication would better serve the 
public interest. In that case the Minister may decide 
whether the report shall be made public, in whole or in 
part; 

to make an interim report to the Minister on inquiries 
under Section 32 or 33 when the Commission is unable to 
appraise effectively the effect of arrangements and prac- 
tices revealed in the inquiry; 

to require the Director of Investigation and Research to 
make further inquiry, to require him to submit documen- 
tary evidence obtained in an inquiry, to require returns of 
information to be made and to subpoena witnesses to tes- 
tify under oath, in cases in which the Commission has 
made an interim report. When the Commission has 
obtained such further information as it requires to 
appraise effectively the effect on the public interest, it 
must make a final report to the Minister; 

to hold hearings under Part IV.1 of the Combines Investi- 
gation Act and, in the event that the Commission makes 
une or more of the particular findings specified in Part 
IV.1, to issue orders of an appropriate nature. Proceed- 
ings under this Part are undertaken by the Commission 
on application by the Director. Hearings under Part IV.1 


This power may be exercised by any Member of the Commis- 
sion. 


RESCISSION OR 
VARIATION OF 
ORDER 


HEARINGS 
IN GENERAL 
INQUIRIES 
(SEc. 47) 


INITIATION OF 
GENERAL 
INQUIRIES 


SUPPLYING 
-HEARINGS 
OFFICERS 


SHIPPING 
CONFERENCES 


EXEMPTION ACT 


are normally held in public, but the Chairman of the 
Commission is empowered to order that all or any part of 
a hearing be held in private; 


to rescind or vary orders under Part IV.1 upon applica- 
tion by the Director or a person if the Commission finds 
that circumstances have changed or the original order has 
proven ineffectual; 


to hold hearings in inquiries carried out by the Director 
of Investigation under Section 47 of the Combines Inves- 
tigation Act. The Commission must consider any evi- 
dence or argument brought before it under Section 47(1) 
together with such further evidence or material as the 
Commission deems advisable and report to the Minister 
in writing. As in the case of other inquiries under the Act, 
full opportunity must be given to persons whose activities 
are examined in the inquiry to be heard in person or by 
counsel. A report of the Commission on a Section 47 
inquiry is subject to the same public disclosure provisions 
as its other reports. Section 47 is the section of the Act 
that provides for general inquiries because the Director 
makes no allegation of an offence in such an inquiry. 
Rather, he presents evidence and argument regarding 
“*..the existence and effect of conditions or practices 
relating to any product that may be the subject of trade 
or commerce and which conditions or practices are 
related to monopolistic situations or restraint of 
{rages - 


to request the Director to make an inquiry under Section 
47 of the Combines Investigation Act. The Director is 
obliged to carry out such an inquiry; 


to provide hearings officers to preside over hearings 
(under Section 17 of the Act) at which a representative of 
the Director examines witnesses under oath. 


In addition, the Commission has a duty to hold hearings 
and make reports under the Shipping Conferences 
Exemption Act. 


Nature of Proceedings Under Section 17 


The purpose of the Section 17 hearings is to enable the Director to secure 
such evidence and information as may assist him, after he has considered such 
evidence in connection with any other evidence or information in his possession, 
to decide whether he should terminate an inquiry (e.g., on the grounds of insuf- 
ficient evidence) or continue it; and if the latter, to decide whether to have the 
matter taken before a court of appropriate jurisdiction, or brought before the 
Restrictive Trade Practices Commission by way of a statement of evidence 
(Section 18) or a statement of material (Section 47). 


The function of hearings officer at a Section 17 hearing is normally per- 
formed by a single Member of the Commission, but frequently some other per- 
son named for the purpose has been assigned the task. This examination of wit- 
nesses must be carried on in private unless the Chairman of the Commission 
orders the hearings to be held in public, in whole or in part. Such examinations 
proceed without there being any allegations of any offence having been com- 
mitted and without any suggestion that there is a situation related to monopoly 
or restraint of trade. 


The hearings officer in a Section 17 inquiry does not make any judgment 
on the evidence and testimony entered into the record of the hearing, for there 
are no issues before him. His function is to see to the orderly conduct of the 
examinations in conformity with the Combines Investigation Act, the proce- 
dural precedents established thereunder, and—most importantly—the rules of 
natural justice. 


After a Section 17 hearing, the evidence and testimony received remain in 
the custody of the Director; the Commission does not judge them in any way 
unless and until they are incorporated into a statement of evidence or a state- 
ment of material submitted to the Commission by the Director and, even then, 
only after the hearing required by the Act has been held. 


Nature of Proceedings Before the Commission 


The hearings under Section 17 are to be distinguished from the hearings 
held before the full Commission at a later stage in an inquiry, after the Direc- 
tor of Investigation and Research has presented to the Commission either a 
statement of evidence containing allegations of infractions of the Combines 
Investigation Act (Section 18) or a statement of material asserting that there is 
a situation related to monopoly or restraint of trade (Section 47). Such hear- 
ings before the full Commission may be held either in public or in private as 
the Chairman decides. It has been usual for the hearings under a Section 47 
inquiry to be held in public. Hearings may take place before the full Commis- 
sion consisting of the Chairman, the Vice-Chairman, and the two other Mem- 
bers. It is not uncommon, however, for a hearing or part of one to take place 
before a panel of three Members with either the Chairman or the Vice-Chair- 
man presiding. 


SECTION 18 The hearings before the Commission in a Section 18 
INQUIRIES inquiry take the form of adversarial proceedings. The Direc- 
tor or his representative (normally counsel) presents a docu- 
ment, frequently running to several hundred pages, called a 
statement of evidence, which presents the evidence and 
argument in support of the allegations which he makes 
against the persons or firms named in it. The Director’s 
counsel argues in support of his statement and may call wit- 
nesses whom he examines under oath. The persons against 
whom the Director has made allegations have the right to 
be represented by counsel and to be examined by their 
counsel. They may be cross-examined by the Director’s 
counsel. They or their counsel have the right to cross-exam- 


SECTION 47 
INQUIRIES 


REPORTS 


ine the Director’s witnesses and to produce their own docu- 
mentary evidence. Members of the Commission may exam- 
ine witnesses on both sides. Commission hearings under 
Section 18 have become rare in the last decade.? 


The hearings before the Commission under Section 47 
(“general inquiries”), which are much more common, are 
similar in terms of procedure to hearings under Section 18. 
The Director (or his representative) submits a statement to 
the Commission but he does not make any allegation of 
infractions of the Act therein. The Director argues in sup- 
port of the position he takes in his statement and he may 
call witnesses or produce additional evidence. All parties 
named in the statement have the right to be heard in full in 
person or through counsel and may call their own witnesses 
and produce their own evidence. They may cross-examine 
the Director’s witnesses. The Director, in turn, may cross- 
examine the parties’ witnesses. A Commissioner may exam- 
ine any witness. In these general inquiries, which the Com- 
mission has habitually held in public, the Commission fre- 
quently invites the public to make submissions in writing or 
orally or both. Persons who appear to present their briefs 
may be cross-examined by the Director, the other parties, or 
the Commissioners. Generally the rules of procedure at such 
inquiries are relaxed and the Commission relies on a rule of 
fairness in directing the proceedings. Section 47 inquiries 
have dealt with such matters as drugs, bid depositories in 
the construction industry, ophthalmic goods and telecom- 
munications equipment. 


The ultimate result in either of the above types of 
inquiry is a written report by the Commission to the Minis- 
ter of Consumer and Corporate Affairs. The Commission 
itself can take no action on its findings or recommendations 
in these inquiries: all it can do is report to the Minister and 


-recommend remedies to him; the decision as to what reme- 


dies, if any, to apply remains his alone. This is true of both 
Section 18 and Section 47 inquiries. 


Attention should be drawn to an error commonly made 
when referring to a statement of evidence or a statement of 
material (sometimes referred to as “green books” from the 
usual colour of their covers) submitted to the Commission 
by the Director in the two previous types of inquiry. These 
documents are not “reports” within the meaning of the 
Combines Investigation Act. Only the Restrictive Trade 
Practices Commission issues reports, properly so-called, in 
these cases. The error of calling the Director’s written state- 


3 The last such hearings were held in June 1971, in an Inquiry 
Relating to the Sale, Distribution and Supply of Beer in Ontario. 
(Report, 1972.) 


Part IV.1 
INQUIRIES 


ments “‘reports” may mislead the general public into believ- 
ing that such statements are. the final, considered position of 
the federal government’s anti-combines administration on 
the facts and issues in particular inquiries. They are not. 
That position appears in the Commission’s reports, whether 
they relate to Section 18 inquiries or Section 47 inquiries. 
The ultimate position of the Government of Canada is 
found in whatever steps may be taken by way of court 
action or other measure undertaken by the Minister. 


The proceedings under Part IV.1 are broadly similar to 
those under Section 18 or Section 47 as to their general con- 
duct and their adversarial nature, but they are subject to 
the Rules established by the Restrictive Trade Practices 
Commission for the conduct of Part IV.1 hearings. The 
Commission’s rules are not always bound by strict court- 
room procedures. The overriding considerations are the 
rules of fairness and natural justice. The Commission has 
held hearings in three cases under Part IV.1 in the last two 
fiscal years. 


In proceedings under Part IV.1 the end results vary. 
The Director, whose application to the Commission for an 
order executory upon the party or parties named in the 
application has started the proceeding, may seek to with- 
draw his application and the Commission may agree to such 
withdrawal. If the proceeding is completed, the Commission 
may refuse in whole or in part to issue the order sought by 
the Director. In such case it delivers a written decision 
indicating the reasons for its refusal. If the Commission 
agrees to issue the order sought, or agrees to issue an order 
which differs in some respect from that sought by the Direc- 
tor, the resulting order becomes executory upon the persons 
or corporations named in it. The Commission may vary or 
rescind an order made under Part IV.1 on application by 
the Director or a person(s) against whom the order was 
made. The Commission may make such modifying or 
rescinding order only after affording the Director and the 
person(s) affected by the original order full opportunity to 
be heard and only if the Commission finds: 


“... that at the time of the application the circum- 
stances that led to the making of the order have 
changed and in the circumstances that exist at that 
time the order would not have been made or is inef- 
fective to achieve its intended purpose,...” (Act, 
31.9). 


THE ORGANIZATION OF THE COMMISSION 


The Commission and its Staff 


The Commission consists of four members appointed for 10 years during 
good behaviour, one of whom is appointed Chairman and another, Vice-Chair- 
man, by the Governor in Council. The members of the Commission are: 


Chairman: O.G. Stoner 
Vice-Chairman L.-A. Couture, Q.C. 

(Retired December 29, 1981) 
Members: R.S. MacLellan, Q.C. 


F. Roseman, Ph.D. 


The senior staff of the Commission consists of the Registrar and Secre- 
tary, G.M. Payette; a Senior Economist, Earl Savage (retired December 29, 
1981); an Economist, (vacant); two hearings officers were also retained under 
contract to preside over Section 17 hearings, Harrison Cleveland and Herbert 
Griffin; and the Executive Assistant to the Chairman, Miss Rollande Gravel. 


The support staff is as follows: 


R. Dow G. Migneault 
S.D. Fulton F.E. Porter 
D. Hayes J.C. Sim 
L.D. Hindle N. Whalen 
M. Howard 


With respect to the Petroleum Inquiry, the senior staff consists of the 
Executive Director, J.S. Church; the Counsel, B.C. McDonald; and the Secre- 
tary, J.A. Judd. 


The Petroleum Inquiry’s support staff is as follows: 


N. Barrain de la Galissoniére L. Plummer 


M. Bélanger L. Sicotte- Villeneuve 
M. De Carufel F, Steinberg 
B. Glover 


The Commission is authorized under Section 23 of the Act to retain, with 
the approval of the Governor in Council, temporary technical and professional 
assistance as may be required in carrying out the Act. 


Location 
The Combines Investigation Act specifies: 


“The office of the Commission shall be in the city of Ottawa in the 
Province of Ontario, but sittings of the Commission may be held at 
such other places as the Commission may decide.” 


Accordingly the Commission’s offices are located at the following 
address: 


Legion House 
359 Kent Street 
Ottawa, Ontario 


The Commission’s mailing address 1s: 


P.O. Box 336 
Station ‘A’ 
Ottawa, Ontario 
KIN 8V3 


Although the Commission holds many of its hearings at Legion House, the 
extensive nature of certain inquiries necessitates that it hold hearings elsewhere 
in Canada. Some major inquiries have in fact involved the Commission in sit- 
tings in most regions and large cities of the country. 


Ministerial and Administrative Accountability 


From its inception in November 1952 until 1965 the Commission had 
reported to the Minister of Justice. At the end of 1965 the President of the 
Privy Council became the Minister responsible for the administration of the 
Combines Investigation Act and hence the Minister to whom the Commission 
reported. In June 1966, the proclamation of the Government Reorganization 
Act set up the Department of the Registrar General and made its Minister 
responsible for the Combines Investigation Act; hence he became the Minister 
to whom the Commission reported. When the Department of Consumer and 
Corporate Affairs was established in December 1967, replacing the Depart- 
ment of the Registrar General, the Minister of Consumer and Corporate 
Affairs became the Minister to whom the Commission reports. The Commis- 
sion still reports to the Minister of Consumer and Corporate Affairs but P.C. 
1980-1855 of July 10, 1980, made the Commission an agency designated as a 
department for the purposes of the Financial Administration Act. That instru- 
ment also made the Chairman of the Commission its Chief Executive Officer 
and Deputy Head for purposes of the Public Service Employment Act and the 
Financial Administration Act. The Commission has a separate vote from the 
Department of Consumer and Corporate Affairs in the Estimates and is fully 
accountable as a quasi-judicial agency to Parliament. 


Budget 


The following table presents the Commission’s budgets for the fiscal years 
1980-81 and 1981-82: 


1980-81 1981-82 


Salaries. $500,000 $ 897,000 
Temporary Help 10,000 20,000 
Other Operating Costs 254,000 819,000 
764,000 1,736,000 
Salary Adjustment Reserve 23,000 50,000 
787,000 1,786,000 
Employee Benefits 65,000 77,000 
(Superannuation) 
852,000* 1,863,000*+ 


* Does not include other services provided without charge by other depart- 
ments. 


+ The increase in the budget for the fiscal year 1981-82 is largely due to the 
Petroleum Inquiry under Section 47 of the Combines Investigation Act. 
1980-81 1981-82 
Person- Years 17 265 


* Nine person-years have been allocated on a determinate basis for the dura- 
tion of the Petroleum Inquiry. 


THE BIRTH OF THE RESTRICTIVE TRADE PRACTICES 
COMMISSION 


The Founding Legislation, 1952 


The Restrictive Trade Practices Commission was created by An Act to 
amend the Combines Investigation Act and the Criminal Code* which was 
assented to on July 4, 1952. That Act provided for the division of the federal 
government’s anti-combines activities between two bodies, the Director of 
Investigation and Research on the one hand and the Restrictive Trade Prac- 
tices Commission on the other. The former, to be appointed by the Governor in 
Council, was directed to“... cause an inquiry to be made into all such matters 
as he considers necessary to inquire into with the view of determining the 
facts” provided that certain requirements had been complied with. The Com- 
mission, to consist of not more than three members appointed by the Governor 
in Council, was assigned the duty to “... make a report in writing and without 
delay transmit it to the Minister,” i.e., the Minister of Justice, after the pro- 
ceedings specified in the Act had been completed. The Commission was 
assigned the duty of receiving from the Director of Investigation and Research 
and considering any statement of evidence which the latter might make on an 
inquiry under specified sections of the Act or of the Criminal Code and subse- 
quently of holding a hearing at which persons against whom the Director had 
made allegations should be allowed full opportunity to be heard in person or by 
counsel. 


The 1952 Amendments gave the Commission five other functions. 


e They provided for the issuance of orders by a Member of 
the Commission on the ex parte application of the Direc- 
tor, or on his own motion, to any person present or resi- 
dent in Canada to be examined upon oath before such 
Member or any other person named for the purpose by 
such Member’s order. 

e A Member of the Commission was empowered to order a 
witness to produce books, papers, records, or other docu- 
ments to the Member or other person. Such orders were 
to be signed by a Member of the Commission. 


4 Hereinafter sometimes referred to as the “1952 Amendments.” 
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e The 1952 Amendments in effect provided that hearings 
for the examination of witnesses at the inquiry stage 
should be presided over by a Member of the Commission. 

e The Amendments required that a Member of the Com- 
mission certify any notice that the Director, upon ex 
parte application, might wish to issue for the making to 
him of written returns of information by a person or cor- 
poration. 

e The Amendments also required that before the Director 
could enter premises to search for documentary evidence 
and subsequently to examine it or to take it away for fur- 
ther examination or copying he would have to make an ex 
parte application to a Member of the Commission before 
exercising such power of search and seizure; and the 
legislation granted Commission Members the power to 
authorize such search and seizure by the Director. 


The 1952 Amendments gave the Commission or any Member thereof all 
the powers of a commissioner appointed under Part I of the Inquiries Act—the 
powers most frequently associated with Royal Commissions. 


Reasons for the Separation of Functions 


From 1937 up to the coming into force of the 1952 Amendments, the 
Combines Investigation Act had assigned both functions—investigation and 
reporting—to one and the same official, the Commissioner of Combines, who 
reported to the Minister of Justice. As a result, the Commissioner was seen as 
policeman, prosecutor and judge—a very questionable arrangement. It was 
therefore not surprising that this feature of the Combines Investigation Act 
was studied by an independent Committee appointed in 1950 that subsequently 
became known as the MacQuarrie Committee after one of its members, the 
Honorable Mr. Justice J. H. MacQuarrie of the Supreme Court of Nova 
Scotia. (The other two members were Dr. W. A. Mackintosh, later Principal of 
Queen’s University, and Dr. George F. Curtis, Dean of Law at the University 
of British Columbia.) Their report, known as the ‘“MacQuarrie Report,” 
recommended that the two functions be separated. 


The reasoning that impelled the MacQuarrie Committee to recommend 
the separation of the two functions and their assignment to two distinct entities 


is set forth in detail in the MacQuarrie Report. The following extracts illus- 
trate the Committee’s thinking: 


“There are three distinct procedural stages contemplated’ by the 
legislation—first, investigation; second, appraisal; and third, judi- 
cial, legislative and executive action. The latter is assigned to sepa- 
rate agencies; the former two are united in one official. 


This union of functions is, in our opinion, a basic weakness of the 
legislation. It is neither right in principle nor sound administratively. 
Its effect is to place the Commissioner, on whom disparate duties are 
cast, in an equivocal position. 
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As investigator, his duties are explicitly marked out by the Act. In 
the first place he has to determine the over-all policy that should 
govern the operation of the Commission, select the parts of the 
economy and the industries within it that should be subject to inves- 
tigation and the methods by which the investigation should be car- 
ried out... 


It is he who in practice first puts the machinery in motion... In the 
preliminary stages he must make the inquiry that determines 
whether a full scale investigation shall proceed under his direction. 
If this is entered upon he has the general supervision of the work of 
investigation which follows .. . 


When an investigation is completed, the Commissioner is required by 
the Act to assume an entirely different and an incongruous role. He 
must make an appraisal, intended to be public in nearly all cases, of 
the situation which has been brought to light by the investigation 
carried out at his instance and under his direction. He is given the 
compromising appearance of being ‘at one and the same time 
prosecutor and judge.’ No matter how fully his assessment of a sit- 
uation may be justified by results, its value is lessened by the incon- 
stancy of his position... 


The dual position which the Commissioner occupies gives a certain 
plausibility to the criticism, however ill or well founded it may be, 
that the parties are pre-judged before having the right to a trial in 
the ordinary way... 


It would seem advisable to make a clean, organizational break 
between the functions of investigation and research and of appraisal 
and report, and to make it manifest that confusion of the two func- 
tions cannot occur... 


We recommend that the present duties of the Commissioner should 
be divided and assigned to two separate agencies—an agency for 
investigation and research and a board for appraisal and report.” 
(MacQuarrie Report, pp. 29-31) 


The MacQuarrie Committee made some definite proposals regarding the 
nature of the “board’s” report: 


“We think that the report should retain its importance and that 
indeed its scope might be somewhat widened and its significance 
strengthened. 


There has been some tendency for the report to become merely a pre- 
liminary stage in prosecution. This tendency should be checked. The 
report should review the evidence, set out the facts of the conditions 
or practices complained of and inform the Minister and the public as 
to how, in its opinion, the practices worked. Nothing that is helpful 
in understanding the conditions or practices or will contribute to the 
maintenance of competition and the lessening of monopoly should be 
excluded from the report. It should reach conclusions on whether or 
not competition has been restricted or lessened and whether in the 
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opinion of the board the conditions or practices have operated or are 
likely to operate to the detriment of the public... 


We do not think the report should recommend prosecution or non- 
prosecution. This should be left to the Minister's decision...” 
(MacQuarrie Report, p. 34.) 


The Committee’s recommendations regarding the composition of the 
“board” included the following: 


“We recommenda: 


(1) That an administrative board should be established reporting to 
the Minister and composed of members chosen for their knowledge, 
skill and integrity and not as representatives of interested groups and 
appointed for a tenure that would secure their independence.” (Mac- 
Quarrie Report, p. 47.) 


While the emphasis of the Commission’s work has now shifted from reviewing 
evidence and reporting to the Minister under Section 18 of the Act to general 
inquiries under Section 47 and dealing with reviewable practices under Part 
IV.1 of the Act, the basic rationale for the Commission outlined by the Mac- 
Quarrie Report is still valid today. 


LATER LEGISLATIVE DEVELOPMENTS 


The 1952 Amendments came into force on November 1, 1952. The 
Restrictive Trade Practices Commission began its existence on that date. 


In 1970 the Act was amended to permit the appointment of a fourth mem- 
ber to the Commission. 


In 1976 the Commission’s powers and duties were considerably increased, 
as indicated below. 


Events Leading to the Enlargement of the 
Powers and Duties of the Commission in 1976 


The Commission’s “TBA Report,” 1962 


In its “TBA Report’’> of 1962 the Restrictive Trade Practices Commission 
had recommended that the Combines Act include definitions of exclusive deal- 
ing and tying arrangements and that these practices as defined be prohibited. It 
also recommended that: 


“... agreements or arrangements which give one or more suppliers 
exclusive or preferred access to a group of outlets in return for a 
commission on sales to such outlets be prohibited where such agree- 
ments or arrangements are likely to lessen competition substantially, 
tend to create a monopoly or exclude competitors from a market to a 
significant degree.” (TBA Report, p. 133.) 


The Commission believed that specific prohibition of market access agreements 
of an unduly restrictive character would be desirable provided “it could be 
framed in a way which would not prejudice selling arrangements of an innoc- 
uous or beneficial nature” (TBA Report, p. 135). By 1966 the Government had 
decided not to implement those recommendations by themselves, but rather to 
reconsider them as part of any review of the Combines Investigation Act as a 
whole “‘in the light of both the views of the Economic Council and the constitu- 
tional position as it may emerge.” 


> The proper title is: Report on an Inquiry into the Distribution and Sale of Automo- 
bile Oils, Greases, Anti- Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 
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Economic Council of Canada’s Interim 
Report on Competition Policy, 1969 


On July 22, 1966, the Government made a special reference to the Eco- 
nomic Council of Canada requesting it to study and advise on three matters of 
which the second was combines, mergers, monopolies and restraint of trade. 


In its Interim Report on Competition Policy (July 1969), the Economic 
Council proposed that federal anti-combines policy be no longer confined 
within the criminal law framework: 


“we recommend that Canadian competition policy continue to 
retain certain broad prohibitions of price-fixing and closely related 
practices, misleading advertising, and resale price maintenance. The 
definition of these offences and of legal ‘defences’ available to 
alleged offenders would be altered somewhat, but the offences would 
remain in large measure per se and also criminal. All other matters 
of relevance for competition policy, including mergers and a wide 
range of trade practices, would become the responsibility of a new, 
civil law tribunal.” (Economic Council of Canada, Interim Report on 
Competition Policy, pp. 100-101.) 


The Economic Council set forth its reasoning for proposing this change: 


“The basic reasons for seeking to place some of the federal govern- 
ment’s competition policy on a civil law basis would be to improve its 
relevance to economic goals, its effectiveness, and its acceptability to 
the general public. The greater flexibility afforded by civil law is 
especially to be desired in those areas of the policy that do not lend 
themselves well to relatively unqualified prohibitions and that may 
in addition call for some case-by-case consideration of the likely 
economic effects of particular business structures or practices... .” 
(Economic Council of Canada, Interim Report on Competition 
Policy, p. 109.) 


The Economic Council proposed the creation of a new tribunal, the “Com- 
petitive Practices Tribunal,” to administer that portion of the anti-combines 
work to be placed on a civil law footing. Because the Government subsequently 
chose not to act on the recommendation to create a Competitive Practices Tri- 
bunal, there is no need to review in detail all its proposed areas of responsibil- 
ity. But the Council proposed that the employment of certain classes of trade 
practice would be referrable to the Tribunal. Examples were: refusal to deal, 
basing-point pricing, exclusive dealing and tying arrangements, market-access 
arrangements, and consignment selling. The Tribunal’s concern was to be 
whether such practices were likely to lessen competition to the detriment of 
final consumers. When it found a practice to be so, the Tribunal was to be 
empowered to take various forms of remedial action. 


The Interim Report did not recommend that exclusive dealing and tying 
arrangements and market-access agreements be made criminal offences under 
the Combines Investigation Act. It proposed rather that they be included in the 
list of trade practices referrable under civil law to the proposed Competitive 
Practices Tribunal. 
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The Result 


The impact of the RTPC’s TBA Report and of the Economic Council of 
Canada’s recommendations was reflected in the Amendments to the Combines 
Investigation Act passed by Parliament in 1975 and proclaimed in force on 
July 1, 1976. The Amending Act did not create a Competitive Practices Tri- 
bunal, but it did create a new role and a new area of responsibility for the 
Restrictive Trade Practices Commission by inserting Part IV.1, “Matters 
Reviewable by the Commission,” into the Combines Investigation Act. 


Amendments of 1976 — Part IV.1, 
Matters Reviewable by the Commission 


Part IV.1 conferred a quasi-judicial function upon the Restrictive Trade 
Practices Commission and, for the purposes of that Part, made it a court of 
record. (As such, the Commission tends often to follow court procedures with 
respect to many matters although it has wider latitude than the Courts in exer- 
cising its discretion.) Part IV.1 empowers the Commission to issue orders to 
suppliers directing them to do certain things, e.g., supply a buyer, cease to 
carry on a particular trade practice or refrain from acting in compliance with 
an order, law, or decision emanating from a foreign country. The Commission 
may issue such orders only after it has made a finding that the trade practice 
involved has had a specified, undesirable effect upon the market. 


Action under Part IV.1 is initiated by the Director of Investigation and 
Research who applies to the Commission for an order or orders designed to rec- 
tify situations arising from: a person’s inability to obtain adequate supplies of a 
product on the usual trade terms; consignment selling, when used by a supplier 
to control prices or to discriminate between dealers or consignees; exclusive 
dealing, market restriction, or tied selling; and the applicability in Canada of a 
decree, order or judgment of a foreign court or of a foreign law. 


Before the Commission makes its findings and issues orders, if any, it 
must first hold hearings at which every person or supplier against whom the 
Director seeks an order must be afforded a reasonable opportunity to be heard. 
Any person or supplier who would be subject to any order the Commission 
might issue has the right to cross-examine any witness called by the Director 
and also to call and examine witnesses and produce documents on his own 
behalf. Proceedings under Part IV.1 are conducted according to the Restrictive 
Trade Practices Commission Rules,’ which were published in the Canada 
Gazette. These proceedings are normally conducted in public, but the Chair- 
man may order that all or any portion of such proceedings be conducted in pri- 
vate. 


6 SOR/76-181 of March 10, 1976 as amended by SOR/77-296 of April 4, 1976. 
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DUTIES UNDER OTHER ACTS 


In addition to its duties under the Combines Investigation Act, the Com- 
mission has certain functions under two other acts. 


The Shipping Conferences Exemption Act, 1979, Section 12, Chapter 39, 
exempts certain shipping conference practices from the Combines Investigation 
Act but it provides for inquiries by the Director of Investigation and Research 
into the operations and effects of such conferences. Evidence or material col- 
lected would be considered by the Commission in much the same way as in a 
general inquiry under Section 47 of the Combines Investigation Act. Moreover, 
the Commission may request the Director to carry out such an inquiry, in 
which event the Director is required to do so. 


Under Section 114 of the Canada Corporations Act, the Commission is 
empowered to initiate an investigation of a company and to appoint an inspec- 
tor for the purpose where it is shown to the Commission by the Minister or 
upon the solemn declaration of applicant shareholders that there are reason- 
able grounds for believing that the operations of the company should be investi- 
gated. The Commission in such a case exercises powers and functions similar to 
those used in inquiries under the Combines Investigation Act. 


The Canada Corporations Act was replaced by the Canada Business Cor- 
porations Act, which was assented to on March 24, 1980, and came into force 
on December 15, 1980, by which the authorization of such investigation and 
the investigatory powers have been transferred to a court. The Commission, 
however, was to continue to have power or responsibilities under the previous 
Act until March 24, 1980, by which time all corporations incorporated under 
the previous Act would have had to apply for a certificate of continuance under 
the new Act, with the proviso, however, that the cases already started would go 
forward. 
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ACTIVITIES DURING THE FISCAL YEAR 1981-82 


Proceedings under Part IV.1 
Proceedings in one case were under way at the start of the fiscal year. 


The Director of Investigation and 
Research and BBM Bureau of Measurement 


On August 21, 1979, the Director filed an Application with the Restrictive 
Trade Practices Commission, pursuant to Section 31.4 of the Act, asking for an 
Order prohibiting BBM Bureau of Measurement from continuing to engage in 
tied selling of its radio and television data to its advertising agency, station rep- 
resentatives and advertiser members. 


In the Application, the Director alleged that BBM was engaged in tied 
selling and was the sole supplier of radio data and a major supplier of television 
data in Canada. The Director further alleged that BBM’s tied selling policy 
was likely to impede entry into or expansion of a firm in the Canadian radio 
and television data market or impede expansion of sales of the television data 
in the market, with the result that competition had been or was likely to be 
lessened substantially. 


BBM Bureau of Measurement filed its Reply to the Director’s application 
on February 28, 1980. In its reply, BBM denied that any of the allegations in 
the Director’s application constituted tied selling as defined in the Act. 


During the fiscal year 1980-81, 20 days of hearings had been held. Hear- 
ings were completed during 1981-82 and a further six days of hearings were 
held. 


A Decision was rendered by the Commission dated October 30, 1981, and 
an Order was made on December 3, 1981, with reasons therefore issued. The 
full texts of the Decision and Order are found in Appendix 2. 


An appeal of the Decision and Order lies in the Federal Court Appeal 
Division. 


Inquiries under Section 18 


The Commission did not hold any hearings or make any reports on 
inquiries under Section 18 during the fiscal year 1981-82. 
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Inquiries under Section 47 


One inquiry was in progress at the beginning of the fiscal year (Telecom- 
munications Equipment). Following receipt of a Statement of Evidence and 
Material in February 1981, a general inquiry was launched during the fiscal 
year (Petroleum). 


Telecommunications Equipment Inquiry 


The Director of Investigation and Research brought an inquiry under Sec- 
tion 47 before the Commission by way of a Statement of Material, dated 
December 20, 1976, entitled ““The Effects of Vertical Integration on the Tele- 
communication Equipment Market in Canada.” Commission hearings began in 
Ottawa on June 15, 1977. Subsequently the Commission held public hearings 
in this inquiry in Ottawa, Toronto, Montreal, Vancouver, Edmonton, Halifax, 
Fredericton, Winnipeg, Regina, St. John’s and Charlottetown, and more than 
once in some of these cities. During the fiscal year 1980-81, however, all hear- 
ings in this inquiry were held in Ottawa. Final oral argument was heard in 
November 1981, and the last supplementary written argument was received on 
February 3, 1982. There were nine hearing days in the fiscal year 1981-82. 
There were 234 hearing days during the course of the inquiry, and 2,011 exhib- 
its were received. The need to consider technical detail and rapidly changing 
technology contributed to the length and difficulty of the inquiry. 


Because of the length of the inquiry and in order to be as timely as possi- 
ble, it was decided to report in two parts, with the first part of the Report deal- 
ing with the attachment to telecommunications networks of equipment owned 
by subscribers. Oral argument on this part of the inquiry was received in 
August and September 1980, and supplementary written argument was 
received in January 1981. Part I of the Report was submitted to the Minister 
of Consumer and Corporate Affairs on September 10, 1981. A summary of the 
recommendations is contained in Appendix 3 of this Annual Report. 


The principal issue now before the Commission is that of vertical integra- 
tion of Bell Canada and British Columbia Telephone Company with their prin- 
cipal equipment suppliers, Northern Telecom Limited and AEL Microtel. The 
transmittal of the concluding Report to the Minister of Consumer and Corpo- 
rate Affairs is planned for the end of the calendar year 1982. 


The Petroleum Inquiry 


On February 27, 1981, the Director of Investigation and Research, pursu- 
ant to Section 47 of the Combines Investigation Act, submitted to the Commis- 
sion a 1,700-page Statement of Evidence and Material, entitled ““The State of 
Competition in the Canadian Petroleum Industry,” collected in the course of 
an Inquiry relating to the Exploration for, and the Importation, Production, 
Purchase, Manufacture, Storage, Transportation, Distribution, Barter, Sale 


and Supply of Crude Oil, Petroleum, Refined Petroleum Products and Related 
Products. 
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In view of the significance of this subject in respect of the public’s interest 
in both energy policy and competition policy, the Commission ordered, on 
March 3, 1981, that the resulting Inquiry be conducted in public. 


In response to the magnitude of the task facing the Commission in dealing 
with this Inquiry, a separate and temporary secretariat was established to assist 
the Commission. Approval for this was quickly received from the Treasury 
Board with the result that an Executive Director, Legal Counsel, Secretary and 
support staff were retained to bolster the Commission’s normally small staff. 


A second step in preparing for the Inquiry was the preparation, in consul- 
tation with the interested parties, of Rules of Practice and Procedure to govern 
the conduct of the Inquiry. 


The Commission decided that opening statements would be heard in Octo- 
ber and that, commencing by late November, there would be approximately 
eight to ten weeks of hearings, to be held in centres throughout the country, to 
hear evidence of current concerns. During this period, the Commission hoped 
to learn the precise nature of concerns or problems in the industry. The Com- 
mission saw the regional hearings as an opportunity to hear from individual 
Canadians, from local or regional businesses and associations and from provin- 
cial government bodies. 


It was also decided that following the regional hearings the Inquiry would 
continue in Ottawa in March 1982, with the evidence pertaining to the interna- 
tional dimension of the Inquiry. 


The first substantive hearings of the Inquiry took place in Ottawa from 
October 19 to October 22 of 1981 when opening submissions from all principal 
participants were received. 


The Commission held public hearings throughout the months of Decem- 
ber, January and February in Edmonton, Vancouver, Ottawa, Halifax, Mont- 
real, Regina, Winnipeg and Toronto. Hearings originally scheduled for Freder- 
icton and London were subsequently cancelled in the absence of sufficient 
numbers of witnesses indicating an interest in appearing before the Commis- 
sion in those cities. 


A wide variety of individuals, representing a number of organizations and 
associations or appearing on their own behalf, appeared before the Commission 
to present evidence or submissions in the course of the regional hearings. 
Amongst the organizations that put forward witnesses in these hearings were: 
the National Automotive Trades Association, the Canadian Federation of 
Independent Petroleum Marketers, the Consumers’ Association of Canada, the 
Automotive Retailers Associations of Alberta and British Columbia, the Retail 
Gasoline Dealers Association of Nova Scotia and Prince Edward Island, the 
Association des Distributeurs Indépendants de Produits Pétroliers, the Associa- 
tion des Services Automobiles, the Independent Retail Gasoline Marketers of 
Manitoba, the Ontario Retail Gasoline and Automotive Service Association 
and the Automotive Trades Association of Ontario. In addition, the Commis- 
sion received submissions from one Member of Parliament and from the Gov- 
ernment of Saskatchewan. 
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(The kinds of concerns highlighted and the sorts of recommendations sug- 
gested to the Commission can be generally grouped into three categories, relat- 
ing to: government policies and regulations at the federal, provincial and 
municipal levels; consumer issues; and relationships between refiners, the major 
oil companies, and the wholesalers and retailers of petroleum products.) 


In March 1982, the Commission, recognizing that the determination and 
refinement of the most critical questions or issues are central to the manage- 
ment of the Inquiry and to the Commission’s ability to report in a timely and 
effective way, issued a draft paper entitled ““The Focus of the Petroleum Indus- 
try Inquiry.” This draft paper set out the questions and topics the Commission 
wishes to address during its considerations of the state of competition in the 
Canadian petroleum industry. It was not intended to exclude other relevant 
issues that might become more apparent in the course of the Inquiry. It was 
circulated in draft form in order that all interested persons might comment on 
it on the understanding that once issued in final form, the paper would set the 
order of the Inquiry and provide guidance to its structure and focus. 


By informing everyone well in advance as to the questions the Commission 
wished to have answered and the types of information it believed necessary to 
answer them, all participants would have an adequate opportunity to prepare 
their evidence and to call witnesses capable of addressing the issues. To the 
extent that this is not done, the Commission may take steps to have additional 
witnesses testify or additional information filed. 


Hearings on the international operations of the Canadian petroleum com- 
panies commenced in March 1982 and will continue into the next fiscal year. 


Activities under the Canada Corporations Act 


One case (Canadian Javelin) was in progress at the beginning of the fiscal 
year. 


On May 9, 1977, an application was made by the Minister of Consumer 
and Corporate Affairs, pursuant to subsection 114(1) of the Canada Corpora- 
tions Act, for the issuance of an Order for the investigation of Canadian Jave- 
lin Limited by the Restrictive Trade Practices Commission and for the appoint- 
ment of an inspector for that purpose. 


The Commission ordered that an investigation be made of the affairs and 
management of Canadian Javelin Limited; of its source and disposition of capi- 
tal funds; its maintenance of corporate books and accounting records; its disclo- 
sure of financial and other information to shareholders; its compliance with 
statutory obligations; its acquisition, operation and disposition of its assets and 
of those of its affiliated companies; the disposition of its shares and of those of 
its affiliated companies; and its dealing with affiliated companies. The order 
also provided that F. H. Sparling, Director, Corporations Branch, Department 


of Consumer and Corporate Affairs, be appointed as Inspector for the purpose 
of the investigation. 


On January 26, 1982, the Inspector submitted a Statement of Evidence to 
the Commission summarizing his position on the facts in the investigation. The 
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submission asked the Commission to recommend to the Minister that legisla- 
tion be enacted providing for the appointment of a Trustee to assume the man- 
agement of Canadian Javelin Limited (now Javelin International Limited) and 
wind up the affairs of the company. A copy of the Statement was also sent to 
Messrs. J. C. Doyle, H. Ducharme, R. Balestreri and J. R. Smallwood. 


On January 29, 1982, the Commission notified all parties that it had fixed 
Monday, April 26, 1982, to hear evidence and argument on behalf of the 
Inspector and from all persons against whom an allegation had been made in 
the Statement. The hearings will be held at the Commission Hearing Room, 
359 Kent Street, Ottawa. 


Actions brought by Javelin International Limited and Raymond Balestreri 
against the Commission and the Director in the Federal Court of Appeal for an 
Order setting aside the Statement of Evidence were quashed by the Court on 
March 16, 1982. 


Activities under the Shipping Conferences Exemption Act 


The Commission did not have any inquiry before it under the Shipping 
Conferences Exemption Act in this fiscal year. 


Activities in Relation to Section 17 


During the year the Commission provided hearings officers to preside over 
examination of witnesses under oath by representatives of the Director of 
Investigation and Research in a considerable number of inquiries, the vast 
majority of which were held in private. Although a Member of the Commission 
acted as hearings officer in some of these examinations under Section 17, the 
function was delegated (in accordance with Sections 17(1) and 12(2) of the 
Act) in several cases to other persons named for the purpose by a Member of 
the Commission. 


Discontinued Inquiries 


The Commission concurred with the Director’s application for the discon- 
tinuance of an inquiry in the following instances during the fiscal year 1981-82: 


An Inquiry relating to the Purchase, Barter, Sale and Supply of Real 
Estate Advertising Services, Real Estate Agency Services and 
Related Products in the Cities of Langley, Surrey and Coquitlam, 
British Columbia and Surrounding Areas. Discontinued April 7, 
1981. 


An Inquiry relating to the Distribution, Supply and Sale of Electrical 
Wire and Cable and Related Products in the Province of British 
Columbia. Discontinued January 29, 1982. 
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APPENDIX 1 
STATISTICS 1981-82 


Documents signed by Members of the Commission 
during the fiscal year 1981-82 


Certification of Notices Discontinuances 


Search Orders Subpoenas for written return of (signed by three 
(signed by (signed by information or more 
one Member) one Member) (signed by one Member) Members) 
280 57 23 2 


Number of days of Hearings under 


Section 17 Part IV.1 Section 47 
of the Act of the Act of the Act 
id 6 45 
(BBM) (Telecommunications: 9) 


(Petroleum: 36) 


Total for 1981-82: 62 days of Hearings 
under all sections of the Act 
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APPENDIX 2 


TEXT OF THE BBM BUREAU OF MEASUREMENT DECISION, 
1981 
BEFORE THE RESTRICTIVE TRADE PRACTICES 
COMMISSION 


UNDER PART IV.1 OF THE 
COMBINES INVESTIGATION ACT 


BETWEEN: 
Director of Investigation and Research, 
Applicant 
- and - 
BBM Bureau of Measurement, 
Respondent 
Counsel for Applicant: Mr. A.S. Fradkin 


Mr. A. Rosenzveig 


Counsel for Respondent: Mr. W. Graham, Q.C. 
Mr. I. Kyer 
Mr. N. Green 


I. Application 


The Director of Investigation and Research (the Director) has applied, in 
his Application for order, pursuant to section 31.4 of the Combines Investiga- 
tion Act, c. C-23, as amended, (the Act), for an Order prohibiting the 
Respondent, BBM Bureau of Measurement (BBM) from continuing to engage 
in the practice of tied selling and containing any other requirement necessary 
to overcome the effects thereof in the market. 


BBM is a corporation which measures radio audience listening and televi- 
sion audience viewing in Canada and publishes reports of the compiled data for 
the use of its members, most of whom are engaged in the radio and TV adver- 
tising industry. 


The Applicant alleges that: 
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“Advertising agencies have, during the 1979 calendar year, the option 
of acquiring from the Respondent either the ‘radio data’ or the ‘television 
data’ for the same fee, or both for a greater fee. The Respondent induces 
advertising agencies to acquire the ‘television data’ from the Respondent 
by in effect offering to supply the ‘radio data’ on more favourable terms, 
namely a discount, if the said agencies agree to acquire its ‘televison data.’ 


‘Station representatives’ have, during the 1979 calendar year, the 
option of acquiring from the Respondent either the ‘radio data’ or the 
‘television data’ for the same fee, or both for a greater fee. The Respond- 
ent induces those ‘station representatives’ whose broadcast billings 
exceeded $500,000.00 in the previous year to acquire the ‘television data’ 
from the Respondent by in effect offering to supply the ‘radio data’ on 
more favourable terms, namely a discount, if the said ‘station representa- 
tives’ agreed to acquire its ‘television data.’ 


Advertisers have no option, during the 1979 calendar year, of sepa- 
rately acquiring from the Respondent the ‘radio data’ or the ‘television 
data.’ The Respondent, as a condition of supplying the ‘radio data’ to 
advertisers, requires the said advertisers to acquire its ‘television data.’ ” 


The Applicant contended that: 


“The tying arrangement engaged in by BBM, a major supplier, has the 
effect that competition is or is likely to be lessened substantially, because 
the tie-in raises barriers to entry for newcomers. 


The tying arrangement engaged in by BBM, a major supplier, has the 
effect that competition is or is likely to be lessened substantially because 
expansion of a firm, notably the A.C. Nielsen Company of Canada Lim- 
ited, and of its sales is impeded.” 


The Applicant has thus made an Application pursuant to both paragraphs 
(a) and (b) of section 31.4 (2). 


The applicable provisions of the Act are as follows: 


‘31.4 (1) For the purposes of this section .. . ‘tied selling’ means 


(a) any practice whereby a supplier of a product, as a condition of 
supplying the product (the ‘tying’ product) to a customer, requires 
that customer to 


(i) acquire some other product from the supplier or his 
nominee, or 


(ii) refrain from using or distributing, in conjunction with 
the tying product, another product that is not of a brand or 
manufacture designated by the supplier or his nominee, and 


(b) any practice whereby a supplier of a product induces a customer 
to meet a condition set out in subparagraph (a)(i) or (ii) by offering 
to supply the tying product to him on more favourable terms or condi- 


tions if the customer agrees to meet the condition set out in either of 
those subparagraphs; 


(2) Where, on application by the Director, and after affording every 
supplier against whom an order is sought a reasonable opportunity to be 
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heard, the Commission finds that . . . tied selling, because it is engaged in 
by a major supplier of a product in a market or because it is widespread in 
a market, is likely to 


(a) impede entry into or expansion of a firm in the market, 


(b) impede introduction of a product into or expansion of sales of a 
product in the market, or 


(c) have any other exclusionary effect in the market 


with the result that competition is or is likely to be lessened substantially, 
the Commission may make an order directed to all or any of such sup- 
pliers prohibiting them from continuing to engage in such ... tied selling 
and containing any other requirement that, in its opinion, is necessary to 
overcome the effects thereof in the market or to restore or stimulate com- 
petition in the market. 


(4) The Commission shall not make an order under this section 
where, in its opinion, 


(b) tied selling that is engaged in is reasonable having regard to the 
technological relationship between or among the products to which it 
applies, 


and no order made under this section applies in respect of exclusive deal- 
ing, market restriction or tied selling between or among companies, part- 
nerships and sole proprietorships that are affiliated.” 


It must be added that pursuant to section 31.8 (2) of the Act, the burden 
of proof is upon the Director-Applicant. 


The Applicant applies for an order: 


“(a) prohibiting the Respondent from requiring any customer to 
acquire both its ‘radio data’ and ‘television data’ as a condition of 
supplying one of the said products; 


(b) directing the Respondent to offer to supply at a separate fee, each 
of its ‘radio data’ and ‘television data’ to all customers of the said 
products; 


(c) prohibiting the Respondent from offering to supply both its ‘radio 
data’ and ‘television data’ to all customers of the said products at a 
fee lower than the sum of the two fees if acquired separately; 


(d) prohibiting the Respondent from inducing a customer to acquire 
both its ‘radio data’ and ‘television data’ by offering to supply either 
or both on more favourable terms or conditions if the customer agrees 
to acquire the other or both of the said products; 


(e) containing any other requirements that the Commission deems 
necessary to overcome the effects thereof in ‘the market’ or to restore 
or stimulate competition in ‘the market.’ ” 
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II. The Radio and TV Rating Industry 


BBM has been the sole supplier of local and national radio audience data 
on a regular basis in all provinces of Canada since 1963. It also supplies televi- 
sion audience data on a regular basis in all provinces. 


BBM was incorporated on July 7, 1966 (its predecessor corporation, on 
January 22, 1945) by Letters Patent pursuant to Part II of the Canada Corpo- 
rations Act, “... without share capital, for the purpose of carrying on, without 
pecuniary gain to its members, objects ... of a national, patriotic, religious, 
philanthropic, charitable, scientific, artistic, social, professional or sporting 
character, or the like objects.” 


BBM admits individuals, firms or corporations as members of the corpora- 
tion. Membership consists of the following groups: 


(a) advertisers; 

(b) advertising agencies; 

(c) persons, firms or corporations owning and/or operating radio 
and/or television broadcasting stations and/or radio and/or television 
networks duly licensed and radio and/or television station representa- 
tives; 

(d) as associate members, persons, firms or corporations associated 
with or who supply services or materials to those set out in (a) to (c). 


The affairs of the Corporation are managed by a Board of Directors of 28 
members, seven of whom are elected from each of groups (a) and (b) and 14 
from group (c), at annual meetings. The Board elects a chairman and two vice- 
chairmen from among the Directors. Various committees appointed by the 
Board are approved at the annual meeting. The Directors and Executive, as 
well as members who sit on committees, serve without pay. Members pay an 
annual membership fee based on their combined billings or expenditures for 
radio and TV advertising of the previous year. The annual meeting must 
approve the fee structure. The President who is the full-time day-to-day 
manager, and a full-time staff are located at the BBM offices in Toronto. 


Other groups of members pay a smaller annual fee which is also based on 
the size of their sales or purchases. For example, in 1981 an advertiser whose 
1980 expenditures in radio and TV combined were $5-6 million would pay a 
fee of $6420. Advertisers are not entitled to a free copy of reports. A station 
representative in the $6-8 million category would receive either TV or radio 
reports for a membership fee of $2730, and reports of both for $3370. 


BBM does not publish ratings of radio stations which are not members. It 
publishes ratings of TV stations which are not members only once a year. 


The only other supplier of television audience data in Canada on a regular 
basis in all provinces is the Media Research Division of A.C. Nielsen Company 
of Canada Limited. A subsidiary of a large U.S.-based market measurement 
firm which operates in several countries, Nielsen commenced radio data compi- 
lation in 1959. It ceased to make local market radio surveys in 1963 and 
national surveys in 1968 but continued local and national TV audience meas- 
urement. Nielsen also offers wide-ranging market assessment data for con- 
sumer products, a much larger operation than its TV data service. 
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Nielsen’s rate structure, like BBM7’s, is based on a customer’s previous 
year’s broadcast billings or expenditures, but in Nielsen’s case, only with 
respect to TV advertising. 


Both BBM and Nielsen publish extensive reports several times yearly pro- 
viding audience viewing data of local market TV stations, and the three TV 
networks. BBM reports containing local and national radio data are also pub- 
lished several times yearly, in separate form. 


This audience viewing information is a prime market tool of the radio and 
TV advertising industry. It is indispensable to all substantial advertisers and 
their advertising agencies who buy time in the broadcast media, and to the 
broadcasters whose revenues come from the sale of broadcast time, and are 
directly related to their ratings. Most agencies and broadcasters who buy and 
sell time in only one media also wish to have data regarding the other media to 
compare relative strengths of the two for sales purposes. 


BBM’s 1981 fee schedule for advertising agencies is as follows: 


TOTAL BROADCAST RADIO + TV 


BILLINGS IN 1980 RADIO TV RADIO + TV + NETWORK 
ins £6 -$ 100,000 $ 770 $ 770 $ 1015 $ 1210 
2. 100,001-$ 200,000 $ 855 $ 855 $ 1145 $ 1370 
3. $ 200,001-$ 300,000 $ 975 $ 975 $ 1295 $ 1560 
4. $ 300,001-$ 450,000 $1115 $ 1115 $ 1485 $1775 
5. $ 450,001-$ 600,000 $ 1295 $ 1295 $ 1710 $ 2065 
6. $ 600,001-$ 800,000 $ 1485 $ 1485 $ 1980 $ 2385 
7. $ 800,001 -$ 1,000,000 $ 1700 $ 1700 $ 2245 $ 2695 
8. $ 1,000,001 -$ 1,250,000 $ 2035 $ 2035 $ 2570 $ 3105 
9. $ 1,250,001 - $ 1,500,000 $ 2430 $ 2430 $ 3105 $ 3735 
10. $ 1,500,001 - $ 1,750,000 $ 2570 $ 2570 $ 3.425 $ 4120 
11. $ 1,750,001 - $ 2,250,000 $ 3210 $ 3210 $ 3885 $ 4655 
12. $ 2,250,001 - $ 2,750,000 $ 3735 $ 3735 $ 4410 $ 5295 
13. $ 2,750,001 - $ 3,250,000 $ 4225 $ 4225 $ 4900 $ 5885 
14. $ 3,250,001 - $ 4,000,000 $ 4760 $ 4760 $ 5.435 $ 6515 
15. $ 4,000,001 - $ 4,750,000 $ 5370 $ 5370 $ 6045 $ 7255 
16. $ 4,750,000 -$ 5,500,000 $ 6 260 $ 6 260 $ 6935 $ 8 325 
17. $ 5,500,001 - $ 6,500,000 $ 6945 $ 6945 $ 7620 $ 9 140 
18. $ 6,500,001 - $ 7,500,000 $ 7705 $ 7705 $ 8 380 $10 060 
19. $ 7,500,001 - $ 8,500,000 $ 8550 $ 8550 $ 9225 $11 065 
20. $ 8,500,001 - $10,000,000 $ 9490 $ 9 490 $10 165 $12 135 
21.. $10,000,001 - $11,500,000 $10 410 $10 411 $11 085 $13 225 
22. $11,500,001 - $13,000,000 $11 355 $11 355 $12 075 $14 305 
23. $13,000,001 - $14,500,000 $12 370 $12 370 $13 045 $15 495 
24. $14,500,001 - $16,500,000 $13 375 $13 375 $14. 050 $16 585 

25. $16,500,001 - $18,000,000 $14 390 $14 390 $15 065 $18 085 

26. $18,000,001 - $20,000,000 $15 410 $15 410 $16 125 $19 345 

27. $20,000,001 - $25,000,000 $16 575 $16 575 $17 250 $20 705 

28. $25,000,001 - over $17 785 $17 785 $18 460 $22 150 


Free Reports 


Category 1- 8: entitled to | copy of each report from service selected 
Category 9 - 24: entitled to 2 copies of each report from service selected 
Category 25 - 28: entitled to 3 copies of each report from service selected 


SOURCE: Appendix A of Exhibit A-1 


BBM and Nielsen both rely for their television measurement on “diaries” 
completed by viewers in the market area surveyed. The methodology differs 
somewhat. Nielsen reporters complete a questionnairé concerning the viewing 
of everyone in the household, a “household diary.” BBM reporters complete a 
“personal diary” which details only the viewing of the correspondent. Predict- 
ably BBM and Nielsen each claims that its methodology is more statistically 
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reliable. It appears that both are acceptable and generally substitutable prod- 
ucts between which the consumer can make his choice, and some data recipi- 
ents prefer one, some the other. 


BBM and Nielsen are vigorous competitors for customers. Producing 
broadcast data involves high fixed costs, especially for measurement and com- 
pilation of data, and to some extent this is also true of publication and adminis- 
tration costs. The race is for customers to reduce unit production costs, above 
all for the subscriptions of the large advertising agencies. Advertising agencies, 
not the advertisers, buy the time directly from the agent of the broadcaster. 
Broadcasters tend to use the same measurement information service as the 
buyers. Both BBM and Nielsen have striven to improve service, and Nielsen in 
recent years has sharply reduced its fees to improve its market share. 


III. Geographic Market 


The geographic market for data on the measurement of both the television 
audience market and the radio audience market is the ten provinces of Canada. 


IV. Application of the Act 


The Act applies to the supply of a product to a “customer.” BBM submits 
that it is an association, not a commercial firm; that it supplies members, not 
customers; and therefore the definition of tied selling set forth in 31.4 (1) has 
no application in its case. 


In many respects the BBM organization parallels a professional or trade 
association. It is non-profit in the sense that its surplus revenue is not paid out 
to participants; management is selected, and major policies and fee schedules 
are subject to approval, by general meetings of members; advertising industry 
executives donate their considerable skills and knowledge without remunera- 
tion. 


The purpose of BBM is, however, to produce products and to supply them 
at a price. Members join BBM and pay high amounts, much more substantial 
than association fees would normally be, to obtain these products, TV data 
reports and radio data reports. Broadcasters pay membership fees to have their 
station’s ratings included in reports. Advertisers and their agents require the 
reported information to intelligently purchase media time. While BBM is 
organizationally structured as an association its members are, in fact, also cus- 
tomers to whom it supplies its products like any commercial firm. 


V. Technological Relationship 


The Respondent submits that there is a technological relationship between 
the two products, TV data and radio data, within the meaning of section 31.4 
(4)(b): his argument states as follows: 


“Section 31.4 (4)(b) speaks of a ‘reasonable’ relationship between 
products. What makes the provision of radio and television services 
by BBM when linked together, a ‘reasonable’ association? In other 
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words, what justification may be raised to support the joint prepara- 
tion and provision of radio and television services. First, administra- 
tion costs are common. These common costs include: salaries and ben- 
efits, rent, travel, meeting expenses, seminars, advertising and 
promotion, professional services, telephone and telegraph, printing, 
stationary, [sic] postage, insurance, bad debts, depreciation and 
amortization. Secondly, process costs share many points of conver- 
gence. For example, software, computer programs, general means of 
surveying, sample design, printing of diaries, mailing etc. In other 
words what one learns from the processing of one service may be 
applied to the other service...” 


Undoubtedly, cost efficiencies and useful technological exchange can be 
expected to flow from producing two similar products under one roof. How- 
ever, section 31.4 (4)(b) applies to the reasonable requirement of the sale of 
two products together for technological reasons, not to their production. In 
effect the section provides a defence or justification of a tied sale on the basis 
that the reputation of the tying product might be injured or destroyed if the 
supplier cannot insist on a purchaser using only the tied product in conjunction 
with it. 


In the present instance there is no suggestion that the reputation or good- 
will of either of BBM’s reporting services would be damaged by the purchaser 
not using the other service. Section 31.4 (4)(b) has no application. 


VI. Major Supplier 


There are two markets for electronic media advertising purchase and 
sale—the radio advertising market and the TV advertising market. Some 
broadcasters sell in only one market, some in both. Advertisers may buy time 
in one market or in both. BBM supplies a product for sale to those interested in 
each of these markets. These are separate unrelated products being sold in 
separate markets. Radio reports are of very marginal use to persons dealing in 
the TV marketplace and vice versa. 


BBM is the only supplier of radio data reports for use in the radio adver- 
tising market. There is no argument to the contrary that BBM enjoys a 
monopoly in the provision of radio data and there is no doubt that “radio data” 
is the “tying” product and BBM benefits from this market power. 


A Return of Information submitted with the Director’s Application shows 
market shares of BBM and Nielsen of reports for use in the television advertis- 
ing market in 1978. Of the 113 agencies purchasing television audience meas- 
urement reports, 88 purchased from BBM only, 13 purchased from Nielsen 
only, and 12 purchased from both. BBM’s market share of unduplicated pur- 
chases was 87.1%, Nielsen’s 12.9%. BBM’s market share of duplicated pur- 
chases was 88.5%, Nielsen’s share 22.1%.* Of the top ten agencies who pur- 
chased from BBM, one also purchased from Nielsen. Of the top 20 agencies 
which purchased from BBM, nine also purchased from Nielsen. 


* The market shares add up to more than 100% because they are an addition of 
duplicated figures and no adjustment has been made. 
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BBM is thus a major supplier of radio data to those who buy and sell in 
the radio advertising market, and a major supplier of TV data in the television 
advertising market. 


VII. Tied Selling 


Prior to January 1, 1968, BBM supplied all advertising agencies with both 
radio and TV data for one membership fee. From 1968 to 1978 this marketing 
policy applied to advertising agencies whose previous year’s combined radio 
and TV billings exceeded $1 million. This clearly constituted a tied sale of 
these products, as defined in section 31.4 (1)(a). 


Since January 1, 1978, BBM’s fee schedule for advertising agencies has 
been similar in concept to the 1981 schedule as set forth above (Appendix A of 
Exhibit A-1). The Applicant submits that the effect of the schedule is to induce 
BBM’s customers who buy one product to also buy the other, if they require 
both, by offering the second product at a very large discount. Thus prior to 
1978 virtually all advertising agencies had no freedom of choice; after January 
1, 1978 there was substantial inducement to buy both BBM products. 


The Respondent’s position is set forth in his Argument: 


‘“.. If one looks at Exhibit A5,t category 26 the discount as cal- 
culated by the Director is 96.2%. This figure is obtained by compar- 
ing $675.00 with $17,785.00. ... 


... To suggest that there is a discount where the membership fee 
gives the member access to all of the organization’s information and 
all of the services of the cooperative except for a series of printed 
books is misleading. The evidence is clear that there are a large num- 
ber of services provided by BBM, including complete access by any 
member to all of the data diaries, etc. no matter what rating books 
the member decides to take. Above we mentioned Exhibit A5, Cate- 
gory 26 which states that the $17,785.00 charged by BBM as a mem- 
bership fee in the radio or television column is the basic price and 
$675.00 is the price of the second set of books. The correct calcula- 
tion is that the membership fee is actually $17,110.00. $675.00 is the 
price for the first set of books. Thus, when one joins BBM and elects 
to take a set of radio or television books one pays $17,785.00 or the 
basic membership fee plus the cost of the first set of books. The 
second set of books also costs $675.00. Notice that there is no dis- 
count for the second set of books after having taken the first. There- 
fore, there is no inducement, no discount and no tying. What there is 
is an organization that charges a basic membership fee and a separate 
fee for each set of books that is desired by its members. Professors 
Waverman [Professor Waverman testified as an economics expert] 
and Fuss termed this a two-part tariff. They stated that the member- 
ship fee is designed to cover the fixed costs of operation. Radio books 


+ Exhibit A-5 contains the fee schedule set forth in Appendix A of Exhibit A-1, except 
that the Director has shown the percentage of discount off the Radio and TV fee that 
the price for the extra books represents. 
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and television books are then sold at approximately marginal cost. 
The proof of this situation are the advertisers who, for their member- 
ship fee receive neither television or radio books.” 


The Respondent’s rationale is again that an advertising agency is not a 
customer, but a member of an association only, who pays a membership fee of 
$17,110.00 and purchases radio data reports for $675.00 and if he chooses, TV 
data reports for a further $675.00. 


As previously noted the Commission does not accept this interpretation of 
the relationship. The agency is in fact a customer who pays $17,785.00 to 
obtain one product. If he wishes to acquire the second product he may do so at 
a price of $675.00. 


There have been no new entrants into radio measurement services in 18 
years and there are no perceived potential entrants now. With respect to televi- 
sion data the Media Research Division of the A.C. Nielsen company is the sole 
competitor in Canada and its sales have fallen substantially over the past 
decade. 


VIII. Effect upon Competition, and Entry to or Expansion in the Market 


The Director’s allegation is that BBM’s tying arrangements have the 
effect, or are likely to have the effect of substantially lessening competition in 
the radio data market and the TV data market by (a) impeding entry by new- 
comers in both markets, and (b) impeding expansion by Nielsen in the TV 
market. 


Witnesses from Nielsen have testified that the company suffers a severe 
competitive disadvantage in selling its TV rating service where the prospective 
customer must buy radio data from BBM, 1.e., all substantial advertising agen- 
cies and many others. Obviously the cost of buying radio data from BBM and 
TV data from Nielsen is very much in excess of BBM’s price for both. Other 
witnesses associated with the TV advertising industry have confirmed that 
Nielsen is at a distinct price disadvantage for this reason. 


Nielsen’s profit and loss figures for its Media Research Division show con- 
tinual, and for the most part increasing, operating losses for the years 1970-80. 
It is easy to accept the evidence of Nielsen’s witnesses that its Media Research 
Division cannot long continue in operation unless it can increase sales. 


The Respondent argues that there are other reasons for Nielsen’s many 
years of annual operating losses: that Nielsen’s prices have until recently been 
too high; that its measurement methodology does not provide data as reliable 
as that of BBM; that the industry prefers to purchase from BBM because it is 
a Canadian, non-profit organization controlled and managed by the industry; 
that consumers who need both products prefer to purchase from BBM. 
Whether BBM enjoys these competitive advantages and if so whether Nielsen 
can prosper against them is a matter to be tested in a free market. 


There can be little doubt that an important, if not the most important, fac- 
tor in Nielsen’s failure to expand in the market for TV data has been BBM’s 
tying of its sale of TV data reports to its sale of radio data reports. It is no 
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answer to say that Nielsen is able and free to enter radio data service and chal- 
lenge BBM’s monopoly position in that market. The intention of the statute is 
to free the market so that the producer of any one product has opportunity to 
enter and compete on a fair basis. 


Secondly, could a newcomer to either the radio data market or the TV 
data market compete in fair terms for customers? A person who prefers to pur- 
chase TV data from BBM can also purchase radio reports for a further $245 to 
$675. It is difficult to regard the barrier to entry to the radio data market as 
other than unsurmountable. The same is true of a newcomer to the TV data 
market where the customer must purchase radio data from BBM. 


IX. Finding 


The Commission finds that BBM is a major supplier of radio audience 
measurement service in Canada and because it is engaged in tied selling of TV 
audience measurement service to such radio service, this practice is likely to 
impede entry of a firm into and expansion of A.C. Nielsen company of Canada 
Limited in that market with the result that competition is likely to be lessened 
substantially. 


The Commission also considers that BBM as a major supplier of TV audi- 
ence measurement service in Canada by reason of its fee structure and billing 
system, has tied radio audience measurement service to its TV audience meas- 
urement service and that, in engaging in this practice, it is likely to impede 
entry of a firm into the radio data market with the result that competition is 
likely to be lessened substantially. 


X. Order 


The Commission will make an Order directed to the Respondent prohibit- 
ing BBM from continuing to engage in tied selling of both radio audience 
measurement service and TV audience measurement service. 


BY [Whar 


O.G. Stoner 
Chairman 


ee 


L.-A. Couture, Q.C. 
Vice-Chairman 


a ee 


OTTAWA R.S. MacLellan, Q.C. 
October 30, 1981 Commissioner 
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TEXT OF THE BBM BUREAU OF MEASUREMENT ORDER, 
: 1981 
BY THE RESTRICTIVE TRADE PRACTICES 
COMMISSION 


UNDER PART IV.I OF THE 
COMBINES INVESTIGATION ACT 


BETWEEN 
Director of Investigation and Research, 
Applicant 
- and - 
BBM Bureau of Measurement, 
Respondent 
ORDER 


UPON reading the Application by the Director of Investigation and 
Research pursuant to section 31.4(2) of the Combines Investigation Act for an 
Order prohibiting the Respondent BBM Bureau of Measurement from con- 
tinuing to engage in the practice of tied selling and containing any other 
requirement necessary to overcome the effects thereof in the market; 


AND UPON reading the Reply by the Respondent; 


AND UPON having heard and considered the evidence and the argu- 
ments by or on behalf of the above parties; 


AND UPON having rendered a decision dated October 30, 1981; 


AND UPON finding, inter alia, that the Respondent is a major supplier 
of radio audience measurement service in Canada and because it is engaged in 
tied selling of television audience measurement service to such radio service 
this practice is likely to impede entry of a firm into and expansion of A.C. 
Nielsen Company of Canada Limited in the television audience measurement 
service market with the result that competition is likely to be lessened substan- 
tially; 


AND UPON also finding, inter alia, that the Respondent as a major sup- 
plier of television audience measurement service in Canada, has, by reason of 
its fee structure and billing system, tied radio audience measurement service to 
its television audience measurement service, and that in engaging in this prac- 
tice it is likely to impede entry of a firm into the radio audience measurement 
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service market with the result that competition is likely to be lessened substan- 
tially; 


AND UPON having heard and considered the arguments by or on behalf 
of the above parties concerning the nature and terms of the Order applied for; 


THIS COMMISSION DOTH ORDER that the Respondent is prohib- 
ited from continuing to engage, directly or indirectly, in tied selling of radio 
audience measurement service and television audience measurement service; 


AND THIS COMMISSION DOTH FURTHER ORDER that, without 
limiting the generality of the foregoing, the Respondent is specifically prohib- 
ited 


1. from requiring any member/customer to acquire both its radio 
audience measurement service and television audience measurement 
service as a condition of supplying either one of the said products, 


2. from offering to supply or supplying its radio audience measure- 
ment service and its television audience measurement service to any 
member /customer unless it does so by setting or charging a separate 
fee for each of the said products, 


3. from offering to supply or supplying both its radio audience 
measurement service and its television audience measurement service 
to any member/customer at a fee lower than the sum of the separate 
fees for each of the said products, 


4. from offering to supply or supplying its radio audience measure- 
ment service to a member/customer on more favourable terms or con- 
ditions if that person agrees to acquire the Respondent’s television 
audience measurement service or both its radio audience measure- 
ment service and its television audience measurement service, 


5. from offering to supply or supplying its television audience meas- 
urement service to a member/customer on more favourable terms or 
conditions if that person agrees to acquire the Respondent’s radio 
audience measurement service or both its television audience meas- 
urement service and its radio audience measurement service, 


6. from setting or charging a fee for supplying its radio audience 
measurement service to any member/customer that is based, in whole 
or in part, upon that person’s billings for the purchase or sale of 


television broadcast time or of both television and radio broadcast 
time, 


7. from setting or charging a fee for supplying its television audi- 
ence measurement service to any member/customer that is based, in 
whole or in part, upon that person’s billings for the purchase or sale of 
radio broadcast time or of both radio and television broadcast time, 


8. from setting or charging a flat fee (such as a membership fee) 
which must be paid by any member/customer in order that the said 
person be able to obtain either the Respondent’s radio audience meas- 
urement service or its television audience measurement service, unless 
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the Respondent does so by setting or charging a separate flat fee in 
respect of each of the said products, 


9. from setting or charging a flat fee (such as a membership fee) 
which must be paid by any member/customer in order that the said 
person be able to obtain both the Respondent’s radio audience meas- 
urement service and its television audience measurement service that 
is lower than the sum of the separate flat fees for each of the said 
products, 

10. from engaging in a policy of setting or charging fees, including 
flat fees (such as membership fees), for the Respondent’s radio audi- 
ence measurement service which are not directed towards recovering 
the full current costs of the said product determined in accordance 
with generally accepted accounting principles, including all direct 
costs, and indirect costs and corporate overhead pro-rated on the 
basis of direct costs, 

11. from engaging in a policy of setting or charging fees, including 
flat fees (such as membership fees), for the Respondent’s television 
audience measurement service which are not directed towards recov- 
ering the full current costs of the said product determined in accord- 
ance with generally accepted accounting principles, including all 
direct costs, and indirect costs and corporate overhead pro-rated on 
the basis of direct costs. 


AND THIS COMMISSION DOTH FURTHER ORDER that this 
Order shall take effect ninety (90) days after its issuance by this Commission. 


DATED AT OTTAWA this 3rd day of December, 1981. 


AE har 


O. G. Stoner 
Chairman 


ee 


L.-A. Couture, Q.C. 
Vice-Chairman 


a) ou A 


R. S. MacLellan, Q.C. 
Commissioner 
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APPENDIX 3 


SUMMARY OF RECOMMENDATIONS 


Telecommunications Inquiry: Positions taken 
by parties in final argument 


The positions taken by the parties in final argument reflect serious policy 
concerns which must be addressed. The following does this in detail. The prin- 
cipal results are summarized below: 


1. Customer ownership of terminals and an increased number of sup- 
pliers would be a growing source of increased efficiency and must be 
accommodated. 


2. Unregulated sale and rental markets should be permitted to develop in 
terminal equipment. 


There are reasonable solutions to the various concerns expressed by Bell, 
Northern and B.C. Tel about the difficulties which interconnection might cre- 
ate: 


3. Although interconnection would result in increased sales of foreign- 
made equipment in Canada, the Canadian industry has reached a 
level of strength and maturity sufficiently high that it is not premature 
to expect fair competition in the Canadian market. Steps must be 
taken, however, to ensure that markets closed to imports through non- 
tariff barriers are made accessible to Canadian manufacturers in 
accordance with the spirit and the letter of GATT. 


4. To the extent that net revenue from terminal equipment rental has 
served to keep local service rates down, and should it be considered 
desirable for this cross-subsidy to continue, it would be very easy to 
apply or increase extension and network access charges for extension 
telephones, PBX trunks and lines for key-telephone systems to make 
up for any such losses in revenue. 


5. Standards should be established through the Terminal Attachment 
Program for all terminal equipment and a deadline should be set by 
the government for the completion of this task. CRTC should have the 
authority to review standards should parties to the certification pro- 
gram establish to its satisfaction that the standards were unnecessarily 
restrictive and would eliminate certain equipment from the market. 
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10. 


Is 


135 


The telecommunication companies must be assured that a planned 
and orderly transition of the networks can occur. To ensure that this 
will entail little risk or cost to owners of terminals, the maximum pos- 
sible notice of changes in the network should be given to the public. 


To assure an orderly transition and fair and unfettered competition in 
the terminal market, it is recommended that the year 1990 be the time 
set for the deregulation of all terminal equipment. This would provide 
a sufficient period of adjustment for the telcos (telephone companies), 
CNCP and their subscribers. 


CRTC’s requirement in its interim decision on interconnection that 
subscribers obtain their basic telephone service from the telco should 
be continued until further experience with interconnection is obtained. 


Regulated telecommunication carriers (telcos and CNCP) should be 
permitted to sell or rent equipment, except single-line telephones, 
without filing tariffs with their regulators. These offerings should be 
made through arm’s length subsidiaries so that cost and net revenue 
separation from regulated activities can be achieved. 


All suppliers of terminal equipment should have equal access to lists 
of non-household subscribers who rent key systems and PBXs from 
the telcos, arranged in some meaningful way such as by area, equip- 
ment category or line size. 


. Telecommunication carriers should not acquire interconnect sellers 


competing against them. As well as probably being anticompetitive, 
such acquisitions would raise doubts about the reason for allowing the 
regulated carriers to participate in unregulated markets, i.e., the 
important contribution they can make as the result of their previous 
experience as suppliers of terminal equipment. 


Bell and B.C. Tel should not directly or indirectly acquire terminal 
equipment manufacturing companies in Canada which are in competi- 
tion with those telephone companies’ affiliates. 


Telecommunication carriers should also be prevented from utilizing 
their buying power to obtain exclusive selling rights to terminal equip- 
ment on their own behalf or on that of their subsidiaries. 
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APPENDIX 4 
EXAMPLE OF A DISCONTINUED INQUIRY UNDER PART IV.1 


Because of the novelty of proceedings under Part IV.1 it is appropriate to 
complete the picture of the Commission’s work under this Part by an account 
of a case which was discontinued before the fiscal year 1981-82. 


The Director of Investigation and Research 
and National Rubber Company Limited 


On June 6, 1977, the Director filed an Application with the Restrictive 
Trade Practices Commission, pursuant to Section 31.2 of the Combines Inves- 
tigation Act, asking for an order requiring that the Respondent accept Federal 
Industrial Door Ltd. as a customer on the usual trade terms, by supplying to 
Federal Industrial Door Ltd. sheets of masticated rubber, being one of the 
products manufactured by the Respondent, or for such other order as might be 
just. 


In the Application, the Director alleged that National Rubber Company 
Limited (Respondent) would sell its masticated rubber in sheets measuring 
100” x 60” x 2” to W.B. McGuire Engineering Co. Ltd. for the manufactur- 
ing of impact traffic doors and National Rubber would not sell the said rubber 
sheets to Federal Industrial Door Ltd., although Federal was and had been a 
customer of National Rubber for a number of years in relation to other prod- 
ucts of National Rubber. 


In its Reply to the Director’s Application, the National Rubber Company 
Limited indicated that it had not refused to fill any order for such sheets 
received from any normal trade purchaser willing and able to meet its usual 
trade terms and that it was willing to supply sheets of masticated rubber to 
Federal Industrial Door Ltd. on its usual trade terms, and had subsequently 
supplied Federal Industrial Door Ltd. with the product in question. On Novem- 
ber 14, 1977, the Director requested an adjournment in order to determine 
whether the objectives of the Act had been fully realized. The Commission 
adjourned the matter until May 15, 1978, for formal disposition. 


On May 3, 1978, the Director notified the Commission of his intention to 
withdraw the application. On May 10, 1978, the Commission formally 
accepted the withdrawal of the application because the statutory remedy 
sought was no longer required. The proceeding was discontinued. 
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APPENDIX 5 


MEMBERS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 


CHAIRMAN 


Mr. O. G. Stoner was appointed Chairman of the Commission on April 
20, 1979. Prior to this appointment, Mr. Stoner was a Commissioner of the 
Lambert Royal Commission on Financial Management and Accountability. 
Previously he served as Deputy Minister of the Department of Industry, Trade 
and Commerce from 1975 to 1977. In this period, he also served as Vice-Chair- 
man of Export Development Corporation and ‘member of the Board of Direc- 
tors of Canadair and DeHavilland Aircraft Corporation. He was Deputy Min- 
ister of Transport from 1969 to 1975. From 1964 to 1968, he was Deputy 
Clerk of the Privy Council and Deputy Secretary to the Cabinet and served as 
Acting Secretary to the Cabinet from July 1967 to May 1968. Mr. Stoner 
joined the Department of External Affairs in 1947 and served in various capac- 
ities on the economic side, notably as head of Economic Affairs in Ottawa from 
1959 to 1964, and as Canada’s first representative to the EEC in Brussels from 
1956 to 1959. Mr. Stoner received an honorary doctorate of law from the Uni- 
versity of Western Ontario on June 11, 1980. 


Mr. Stoner was born August 21, 1922. 


VICE-CHAIRMAN 


Mr. Luc-André Couture, Q.C., who retired on December 29, 1981, was 
Vice-Chairman of the Commission from 1963 to 1973 and from 1979 to 1981. 
He was appointed Acting Chairman on December 16, 1973, and again in Sep- 
tember 1977. Prior to his joining the Commission, Mr. Couture was Senior 
Advisory Counsel with the Department of Justice from 1949 to 1956, and Gen- 
eral Counsel with the St. Lawrence Seaway Authority from 1957 to 1963. 


Mr. Couture was born November 10, 1920. 


MEMBER 


Mr. Robert S. MacLellan, Q.C., was appointed a Member in May 1974, 
prior to which he practised law in Ottawa. He was Chairman of the Commis- 
sion from 1963 to 1970. He practised law in Sydney, N.S., from 1948 to 1963 
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and served as a Progressive Conservative Member of Parliament for Inverness- 
Richmond from 1958 to 1962. 


Mr. MacLellan was born July 2, 1925. 


MEMBER 


Dr. Frank Roseman was appointed a Member in May 1974. He obtained 
his doctorate in economics at Northwestern University, specializing in indus- 
trial organization and competition policy. After lecturing on economics at Lake 
Forest College and the University of Western Ontario, Dr. Roseman joined the 
staff of the Economic Council of Canada in 1967 as consultant until 1969. 
Until his appointment as a member of the Commission, he was Associate 
Professor of Economics at the University of Alberta. He had also served as a 
consultant to various private sector companies, and has written or collaborated 
on a number of economic books and articles. 


Dr. Roseman was born November 23, 1934. 
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APPENDIX 6 


The following is a list of the persons appointed to the Restrictive Trade 
Practices Commission throughout its existence from 1952 to the present: 


*C. R. Smith, Q.C. (Chairman) November 1, 1952 
*G. Favreau, Q.C. (Member) November 1, 1952 
*A.S. Whiteley (Member) November 1, 1952 
re-appointment December 8, 1966 
G. Roberge, Q.C. (Member) May 16, 1955 
P. Carignan, Q.C. (Member) February 15, 1960 
R.S. MacLellan, Q.C. (Chairman) February 1, 1963 
W.D.R. Eldon, Ph.D. (Member) February 1, 1963 


L.-A. Couture, Q.C. (Vice-Chairman) December 16, 1963 
re-appointment December 16, 1973 


**R_S. MacLellan, Q.C. (Member) May 1, 1974 

**F, Roseman, Ph.D. (Member) May 1, 1974 
J. J. Quinlan, Q.C. (Chairman) May 8, 1974 

**O. G. Stoner (Chairman) April 20, 1979 


* Original members 
** Present members (March 1982) 
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APPENDIX 7 
THE COMMISSION’S REPORTS SINCE 1952 


Report Concerning Alleged Instances of Resale Price Maintenance of Soap 
and Soap Products in the Montreal District. 1953. 


Report Concerning Alleged Price Discrimination between Retail Hardware 
Dealers in North Bay, Ontario. 1953. 


Report Concerning Alleged Attempt at Resale Price Maintenance in the Sale 
of Certain Household Supplies in the Chicoutimi-Lake St. John District, Que- 
bec. 1953. 


Report Concerning an Alleged Combine in the Distribution and Sale of Gaso- 
line at Retail in the Vancouver Area. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Sale 
of China and Earthenware. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Dis- 
tribution and Sale of Television Sets in the Toronto District. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Wire Fencing in Canada. 1954. 


Report Concerning an Alleged Combine in the Distribution and Sale of Coal in 
the Timmins-Schumacher Area. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Beer in Canada. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Asphalt and Tar Roofings and Related Products in Canada. 1955. 


Report Concerning a Manufacturer’s Advertising Plan Alleged to Constitute 
Resale Price Maintenance in the Distribution and Sale of Certain Household 
Appliances. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Transmission and Conveyor Equipment and Related Products. 1955. 


Report Concerning the Retail Distribution and Sale of Coal in Winnipeg. 
1956. 


Report Concerning the Manufacture, Distribution and Sale of Quilted Goods, 
Quilting Materials and Related Products. 1956. 
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Report Concerning the Manufacture, Distribution and Sale of Boxboard 
Grades of Paperboard. 1956. 


Report Concerning the Production, Purchase and Sale of Flue-Cured Tobacco 
in Ontario. 1956. 


Report Concerning the Sugar Industry in Western Canada and a Proposed 
Merger of Sugar Companies. 1957. 


Report Concerning the Manufacture, Distribution and Sale of Metal Culverts 
and Related Products. 1957. 


Report Concerning the Purchase of Pulpwood in Certain Districts in Eastern 
Canada. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Yeast. 1958. 
Report Concerning the Production, Distribution and Sale of Zinc Oxide. 1958. 


Report Concerning the Wholesale Trade in Cigarettes and Confectionery in 
the Edmonton District. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Ammunition in 
Canada. 1959. 


Report Concerning the Distribution and Sale of Electrical Construction 
Materials and Equipment in Ontario. 1959. 


Report Concerning the Sale and Distribution of Surgical Rubber Gloves and 
Certain Other Surgical Supplies. 1959. 


Report Concerning the Sugar Industry in Eastern Canada. 1960. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Gasoline in the Toronto Area. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Specialty Bags 
and Related Products. 1960. 


Report Concerning the Distribution and Sale of Coal in Sault Ste. Marie, 
Ontario. 1960. 


Report Concerning the Production and Supply of Newspapers in the City of 
Vancouver and Elsewhere in the Province of British Columbia. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Transparent 
Packaging Products and Related Products. 1960. 


Report Concerning the Manufacture, Distribution, Supply and Sale of Belts. 
1960. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — Texaco Canada Limited). 1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 


(Alleged Price Discrimination — Supertest Petroleum Corporation, Limited). 
1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 


(Alleged Price Discrimination — The British American Oil Company 
Limited). 1961. 
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Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution.and Sale of Cameras and Related Products (Arrow Photographic 
Equipment Limited). 1961. 


Report Concerning the Meat Packing Industry and the Acquisition of Wilsil 
Limited and Calgary Packers Limited by Canada Packers Limited. 1961. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Cameras and Related Products (Garlick Films Limited). 
1961. 


Report Concerning the Manufacture, Distribution and Sale of Paperboard 
Shipping Containers and Related Products. 1962. 


Report Concerning the Acquisition of the Common Shares of Hendershot 
Paper Products Limited by Canadian International Paper Company. 1962. 


Report Concerning the Acquisition by Bathurst Power & Paper Company 
Limited of Wilson Boxes, Limited. 1962 


Report Concerning the Manufacture, Distribution and Sale of Evaporated 
Milk and Related Products. 1962. 


Report Concerning the Distribution and Sale of Electric Appliances, Electric 
Shavers and Accessory Products (Sunbeam Corporation (Canada) Limited). 
1962. 


Report of an Alleged Combine in the Matter of a Call for Tenders by the 
Town of Duvernay for the Construction of Sewers and Water Mains. 1964. 


Report Concerning the Sale of Plumbing and Heating Supplies and Related 
Products in the City of Montreal and Elsewhere in the Province of Quebec. 
1964. 


Report of the Production, Distribution and Supply of Newspapers in the Sud- 
bury-Copper Cliff Area. 1964. 


Report Concerning the Distribution, Supply and Sale of Plumbing Supplies 
and Related Products. 1964. 


Report — Road Surfacing in Ontario. 1964. 


Report of an Alleged Combine in the Matter of the Sale and Distribution of 
Milk in the Ottawa, Ontario, Area. 1964. 


Report in an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Pencils. 1964. 


Report of an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Propane in British Columbia. 1965. 


Report Relating to the Acquisition in 1962 of the Times-Journal Newspaper, 
Published in Fort William, Ontario. 1965S. 


Report in the Matter of an Inquiry under the Combines Investigation Act in 
Connection with the Transportation of Commodities by Water from and to 
Ports in Eastern Canada. 1965. 
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Report Relating to the Supply, Transportation and Application of Asphalt 
Mixes used in the Paving and Repair of Municipal Streets in the Cities of 
Ottawa and Eastview, Ontario, and Hull, Quebec. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act into 
the Production, Purchase, Sale and Supply of Plumbing, Heating and Air Con- 
ditioning Equipment and Related Products in Metropolitan Toronto and Else- 
where in the Province of Ontario. 1965. 


Report in the Matter of an Inquiry Relating to the Manufacture, Formulation, 
Distribution and Sale of Weed Killers, Insecticides and Related Products. 
196S. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Mary Maxim Knitting Wool, Patterns and Accessories Thereof in Canada. 
1966. 


Report Relating to the Production, Manufacture, Sale and Supply of Ready- 
Mixed Concrete in Windsor, Ontario. 1966. 


Report Relating to the Distribution and Sale of Gasoline in the City of Win- 
nipeg and Elsewhere in the Province of Manitoba. 1966. 


Report Concerning the Production, Distribution and Sale of Phosphates, Other 
Phosphorous Chemicals and Sodium Chlorate. 1966. 


Report in the Matter of an Inquiry Relating to the Supply and Sale of Eggs in 
Kingston and Collins Bay, Ontario. 1967. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Laminated Timbers in Ontario and Quebec. 1967. 


Report Concerning the Production, Manufacture, Supply and Sale of Cast Iron 
Soil Pipe and Fittings in the Prairie Provinces and British Columbia. 1967. 


Report in the Matter of an Inquiry Relating to the Distribution, Sale and Sup- 
ply of Glassware and Related Products in Canada. 1968. 


Report in the Matter of an Inquiry Relating to the Production, Distribution 
and Sale of Skim Milk, Cream and Related Products (Montreal). 1968. 


Report in the Matter of an Inquiry Relating to the Supply and Installation of 
Resilient Flooring and Related Products in Metropolitan Toronto. 1968. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Gasoline and Related Products in the Sudbury Area. 1969. 


Report in the Matter of an Inquiry Relating to the Supply and Transportation 
of Asphalt Paving Materials in the Province of Ontario. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale or Supply of Printed Forms and Related Articles. 1970. 


Report in the Matter of an Inquiry Relating to the Quotations in 1965 to the 
Province of Quebec on Public Tenders 162 and 163 for the Sale or Supply of 
Business Forms. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Corrugated Metal Pipe and Related Products. 1970. 
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Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Electric Lamps and Related Products. 1971. 


Report in the Matter of an Inquiry Relating to the Sale, Distribution and Sup- 
ply of Beer in Ontario. 1972. 


RESEARCH INQUIRIES 


Report on an Inquiry into Loss-Leader Selling. 1955. 


Report Transmitting a Study of Certain Discriminatory Pricing Practices in 
the Grocery Trade made by the Director of Investigation and Research. 1958. 
(The study included in this report is also published separately.) 


Report Concerning the Business of Automobile Insurance in Canada. 1960. 


Report on an Inquiry into the Distribution and Sale of Automotive Oils, 
Greases, Anti-Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 1962. (Included as an appendix to the report is the Material collected 
for Submission to the Restrictive Trade Practices Commission in the course of 
an Inquiry under Section 42 of the Combines Investigation Act.* This appen- 
dix is also published separately.) 


Report Concerning the Manufacture, Distribution and Sale of Drugs. 1963. 
(Included as an appendix to the report is the Material collected for Submission 
to the Restrictive Trade Practices Commission in the course of an Inquiry 
under Section 42 of the Combines Investigation Act Relating to the Manufac- 
ture, Distribution and Sale of Drugs.* This appendix is also published sepa- 
rately.) 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Establishment and Operation of Bid 
Depositories and other Systems Employed for the Transmission of Tenders 
from Trade Contractors or Suppliers of material or Equipment to General 
Contractors and other Contract Awarding Authorities in the Construction 
Industry. 1976. 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Production, Supply, Distribution and Sale of 
Ophthalmic Goods in Canada. 1978. 


Part I, dealing with Interconnection, of a Report in the Matter of an Inquiry 
under Section 47 of the Combines Investigation Act in connection with the 
Manufacture, Production, Distribution, Purchase, Supply and Sale of Com- 
munication Systems, Communication Equipment and Related Products. 1981. 


* The “Green Book” of the Director of Investigation and Research in this inquiry. 
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DECISIONS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 
UNDER PART IV;1 OF THE 
COMBINES INVESTIGATION ACT 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and Bombardier Limited. 1980. 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and BBM Bureau of Measurement. 
1981. 
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Dear Minister, 


I attach the Annual Report of the Restrictive Trade Practices Commission 
for the fiscal year 1982-83. Although there is no statutory requirement for this 
Report, last year’s Report proved valuable to the conduct of a number of hear- 
ings — the Petroleum Industry Inquiry in particular. Apart from providing an 
accounting on the Commission’s operations, it also clearly delineates the func- 
tions of the Commission as distinct from those of the Director of Investigation 
and Research. It thus seemed sensible to continue to submit an Annual Report 
as it is a useful instrument of public disclosure and information. 


Yours sincerely, 


OF Maer. 


O.G. Stoner. 


The Honourable Judy Erola, P.C., M.P. 
Minister of Consumer and Corporate Affairs 
House of Commons 

Ottawa, Ontario 
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PRESENT FUNCTIONS OF THE COMMISSION 


The Restrictive Trade Practices Commission is one of the two entities 
established by the Combines Investigation Act to carry on the federal govern- 
ment’s anti-combines work, the other being the Director of Investigation and 
Research. With the exception of certain functions under the Shipping Confer- 
ences Exemption Act (mentioned briefly below), all the present functions of 
the Commission are specified in the Combines Investigation Act. They are as 


follows: 


CERTIFYING 
ORDERS FOR 
RETURNS OF 
INFORMATION 


CERTIFYING 
SEARCH ORDERS 


CERTIFYING 
ORDERS FOR 
EVIDENCE ON 
AFFIDAVIT 


CONCURRENCE 
IN DISCON- 
TINUANCE OF 
INQUIRIES 


to certify that the Director may issue a written notice 
requiring any person or officer of a corporation to make 
and deliver to him a written return of such information 
with respect to the person’s business as is required by the 
notice;! 


to certify that the Director or any representative author- 
ized by him may, in any inquiry under the Act, enter any 
premises to examine on the premises, copy or take away 
for further examination any book, paper, record, or other 
document which may afford evidence relevant to an 
inquiry; 


to certify that the Director may, by written notice, 
require evidence upon affidavit or written affirmation; 


to give its written concurrence to the discontinuance of an 
inquiry in any case in which evidence has been brought 
before the Commission, when the Director is of the opin- 
ion that further inquiry is not justified; 


| The certificate can be issued by any Member of the Commission on ex parte applica- 
tion of the Director. (An ex parte application is one made without notice to the person 
named in the application.) 


ISSUANCE OF 
ORDERS TO 
TESTIFY 
UNDER OATH 


POWER TO 
PENALIZE 
FOR CONTEMPT 


HOLDING OF 
HEARINGS 


CONSIDERATION 
OF DIRECTOR’S 
STATEMENTS 


REPORT 


INTERIM 
REPORT 


REQUIRING 
FURTHER 
INQUIRY 


to order any person resident or present in Canada to be 
examined upon oath before, or to produce books, papers, 
records or other documents to a Member of the Commis- 
sion or before or to any other person named for the pur- 
pose by the order of such Member; 


to penalize a person pursuant to the Combines Investiga- 
tion Act, for contempt or otherwise, after first applying to 
a judge of appropriate jurisdiction and receiving the 
judge’s certificate that the power may be exercised in the 
manner disclosed in the application; 


to hold hearings when the Commission receives from the 
Director a statement of evidence or material obtained in 
an inquiry. Any person against whom an allegation has 
been made in such statement must be allowed full oppor- 
tunity to be heard in person or by counsel. The Commis- 
sion can make no report against any such person unless 
he has been allowed such full opportunity; 


to consider the statement submitted by the Director 
together with such further or other evidence as the Com- 
mission considers advisable; 


to make a written report on such an inquiry and transmit 
it to the Minister. The report must review the evidence 
and material, appraise the effect of the practices disclosed 
upon the public interest and contain recommendations as 
to the application of remedies provided in the Combines 
Investigation Act, or other remedies. Any such report 
must be made public by the Minister within 30 days of 
receiving it unless the Commission states in writing to 
him that withholding publication would better serve the 
public interest. In that case the Minister may decide 
whether the report shall be made public, in whole or in 
part; 


to make an interim report to the Minister on inquiries 
under Section 32 or 33 when the Commission is unable to 
appraise effectively the effect of arrangements and prac- 
tices revealed in the inquiry; 


to require the Director of Investigation and Research to 
make further inquiry, to require him to submit documen- 
tary evidence obtained in an inquiry, to require returns of 
information to be made and to subpoena witnesses to tes- 
tify under oath, in cases in which the Commission has 
made an interim report. When the Commission has 


* This power may be exercised by any Member of the Commission. 


HEARINGS 
UNDER 

PART IV.1 AND 
ISSUANCE OF 
ORDERS 


RESCISSION OR 
VARIATION OF 
ORDER 


HEARINGS 
IN GENERAL 
INQUIRIES 
(SEc. 47) 


INITIATION OF 
GENERAL 
INQUIRIES 


SUPPLYING 
HEARINGS 
OFFICERS 


SHIPPING 
CONFERENCES 
EXEMPTION ACT 


obtained such further information as it requires to 
appraise effectively the effect on the public interest, it 
must make a final report to the Minister; 


to hold hearings under Part 1V.1 of the Combines Investi- 
gation Act and, in the event that the Commission makes 
one or more of the particular findings specified in Part 
IV.1, to issue orders of an appropriate nature. Proceed- 
ings under this Part are undertaken by the Commission 
on application by the Director. Hearings under Part IV.1 
are normally held in public, but the Chairman of the 
Commission is empowered to order that all or any part of 
a hearing be held in private; 


to rescind or vary orders under Part IV.1 upon applica- 
tion by the Director or a person if the Commission finds 
that circumstances have changed or the original order has 
proven ineffectual; 


to hold hearings in inquiries carried out by the Director 
of Investigation under Section 47 of the Combines Inves- 
tigation Act. The Commission must consider any evi- 
dence or argument brought before it under Section 47(1) 
together with such further evidence or material as the 
Commission deems advisable and report to the Minister 
in writing. As in the case of other inquiries under the Act, 
full opportunity must be given to persons whose activities 
are examined in the inquiry to be heard in person or by 
counsel. A report of the Commission on a Section 47 
inquiry is subject to the same public disclosure provisions 
as its other reports. Section 47 is the section of the Act 
that provides for general inquiries because the Director 
makes no allegation of an offence in such an inquiry. 
Rather, he presents evidence and argument regarding 
“« ..the existence and effect of conditions or practices 
relating to any product that may be the subject of trade 
or commerce and which conditions or practices are 
related to monopolistic situations or restraint of 
flac. aos. 


to request the Director to make an inquiry under Section 
47 of the Combines Investigation Act. The Director is 
obliged to carry out such an inquiry; 


to provide hearings officers to preside over hearings 
(under Section 17 of the Act) at which a representative of 
the Director examines witnesses under oath. 


In addition, the Commission has a duty to hold hearings 
and make reports under the Shipping Conferences 
Exemption Act. 


Nature of Proceedings Under Section 17 


The purpose of the Section 17 hearings is to enable the Director to secure 
such evidence and information as may assist him, after he has considered such 
evidence in connection with any other evidence or information in his possession, 
to decide whether he should terminate an inquiry (e.g., on the grounds of insuf- 
ficient evidence) or continue it; and if the latter, to decide whether to have the 
matter taken before a court of appropriate jurisdiction, or brought before the 
Restrictive Trade Practices Commission by way of a statement of evidence 
(Section 18) or a statement of material (Section 47). 


The function of hearings officer at a Section 17 hearing is normally per- 
formed by a single Member of the Commission, but frequently some other per- 
son named for the purpose has been assigned the task. This examination of wit- 
nesses must be carried on in private unless the Chairman of the Commission 
orders the hearings to be held in public, in whole or in part. Such examinations 
proceed without there being any allegations of any offence having been com- 
mitted and without any suggestion that there is a situation related to monopoly 
or restraint of trade. 


The hearings officer in a Section 17 inquiry does not make any judgment 
on the evidence and testimony entered into the record of the hearing, for there 
are no issues before him. His function is to see to the orderly conduct of the 
examinations in conformity with the Combines Investigation Act, the proce- 
dural precedents established thereunder, and—most importantly—the rules of 
natural justice. 


After a Section 17 hearing, the evidence and testimony received remain in 
the custody of the Director; the Commission does not judge them in any way 
unless and until they are incorporated into a statement of evidence or a state- 
ment of material submitted to the Commission by the Director and, even then, 
only after the hearing required by the Act has been held. 


Nature of Proceedings Before the Commission 


The hearings under Section 17 are to be distinguished from the hearings 
held before the full Commission at a later stage in an inquiry, after the Direc- 
tor of Investigation and Research has presented to the Commission either a 
statement of evidence containing allegations of infractions of the Combines 
Investigation Act (Section 18) or a statement of material asserting that there is 
a situation related to monopoly or restraint of trade (Section 47). Such hear- 
ings before the full Commission may be held either in public or in private as 
the Chairman decides. It has been usual for the hearings under a Section 47 
inquiry to be held in public. Hearings may take place before the full Commis- 
sion consisting of the Chairman, the Vice-Chairman, and the two other Mem- 
bers. It is not uncommon, however, for a hearing or part of one to take place 
before a panel of three Members with either the Chairman or the Vice-Chair- 
man presiding. 


SECTION 18 
INQUIRIES 


SECTION 47 
INQUIRIES 


The hearings before the Commission in a Section 18 
inquiry take the form of adversarial proceedings. The Direc- 
tor or his representative (normally counsel) presents a docu- 
ment, frequently running to several hundred pages, called a 
statement of evidence, which presents the evidence and 
argument in support of the allegations which he makes 
against the persons or firms named in it. The Director’s 
counsel argues in support of his statement and may call wit- 
nesses whom he examines under oath. The persons against 
whom the Director has made allegations have the right to 
be represented by counsel and to be examined by their 
counsel. They may be cross-examined by the Director’s 
counsel. They or their counsel have the right to cross-exam- 
ine the Director’s witnesses and to produce their own docu- 
mentary evidence. Members of the Commission may exam- 
ine witnesses on both sides. Commission hearings under 
Section 18 have become rare in the last decade.’ 


The hearings before the Commission under Section 47 
(“general inquiries”), which are much more common, are 
similar in terms of procedure to hearings under Section 18. 
The Director (or his representative) submits a statement to 
the Commission but he does not make any allegation of 
infractions of the Act therein. The Director argues in sup- 
port of the position he takes in his statement and he may 
call witnesses or produce additional evidence. All parties 
named in the statement have the right to be heard in full in 
person or through counsel and may call their own witnesses 
and produce their own evidence. They may cross-examine 
the Director’s witnesses. The Director, in turn, may cross- 
examine the parties’ witnesses. A Commissioner may exam- 
ine any witness. In these general inquiries, which the Com- 
mission has habitually held in public, the Commission fre- 


- quently invites the public to make submissions in writing or 


orally or both. Persons who appear to present their briefs 
may be cross-examined by the Director, the other parties, or 
the Commissioners. Generally the rules of procedure at such 
inquiries are relaxed and the Commission relies on a rule of 
fairness in directing the proceedings. Section 47 inquiries 
have dealt with such matters as drugs, bid depositories in 
the construction industry, ophthalmic goods and telecom- 
munications equipment. 


3 The last such hearings were held in June 1971, in an Inquiry Relating to the Sale, Dis- 
tribution and Supply of Beer in Ontario. (Report, 1972.) 


REPORTS 


ParRT IV.1 
INQUIRIES 


The ultimate result in either of the above types of 
inquiry is a written report by the Commission to the Minis- 
ter of Consumer and Corporate Affairs. The Commission 
itself can take no action on its findings or recommendations 
in these inquiries: all it can do is report to the Minister and 
recommend remedies to him; the decision as to what reme- 
dies, if any, to apply remains his alone. This is true of both 
Section 18 and Section 47 inquiries. 


Attention should be drawn to an error commonly made 
when referring to a statement of evidence or a statement of 
material (sometimes referred to as “green books” from the 
usual colour of their covers) submitted to the Commission 
by the Director in the two previous types of inquiry. These 
documents are not “reports” within the meaning of the 
Combines Investigation Act. Only the Restrictive Trade 
Practices Commission issues reports, properly so-called, in 
these cases. The error of calling the Director’s written state- 
ments “reports” may mislead the general public into believ- 
ing that such statements are the final, considered position of 
the federal government’s anti-combines administration on 
the facts and issues in particular inquiries. They are not. 
That position appears in the Commission’s reports, whether 
they relate to Section 18 inquiries or Section 47 inquiries. 
The ultimate position of the Government of Canada 1s 
found in whatever steps may be taken by way of court 
action or other measure undertaken by the Minister. 


The proceedings under Part IV.1 are broadly similar to 
those under Section 18 or Section 47 as to their general con- 
duct and their adversarial nature, but they are subject to 
the Rules established by the Restrictive Trade Practices 
Commission for the conduct of Part IV.1 hearings. The 
Commission’s rules are not always bound by strict court- 
room procedures. The overriding considerations are the 
rules of fairness and natural justice. The Commission has 
held hearings in three cases under Part IV.1 in the last two 
fiscal years. 


In proceedings under Part IV.1 the end results vary. 
The Director, whose application to the Commission for an 
order executory upon the party or parties named in the 
application has started the proceeding, may seek to with- 
draw his application and the Commission may agree to such 
withdrawal. If the proceeding is completed, the Commission 
may refuse in whole or in part to issue the order sought by 
the Director. In such case it delivers a written decision 
indicating the reasons for its refusal. If the Commission 
agrees to issue the order sought, or agrees to issue an order 
which differs in some respect from that sought by the Direc- 
tor, the resulting order becomes executory upon the persons 


or corporations named in it. The Commission may vary or 
rescind an order made under Part IV.1 on application by 
the Director or a person(s) against whom the order was 
made. The Commission may make such modifying or 
rescinding order only after affording the Director and the 
person(s) affected by the original order full opportunity to 
be heard and only if the Commission finds: 


“... that at the time of the application the circum- 
stances that led to the making of the order have 
changed and in the circumstances that exist at that 
time the order would not have been made or is inef- 
fective to achieve its intended purpose,...” (Act, 
Bio), 
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THE ORGANIZATION OF THE COMMISSION 


The Commission and its Staff 


The Commission consists of four members appointed for 10 years during 
good behaviour, one of whom is appointed Chairman and another, Vice-Chair- 
man, by the Governor in Council. The members of the Commission are: 


Chairman: O.G. Stoner 

Members: R.S. MacLellan, Q.C. 
F. Roseman, Ph.D. 
L.R. Wilson 


The senior staff of the Commission consists of the Registrar and Secre- 
tary, G.M. Payette; a Senior Economist, Richard St. George; an Economist, 
and the Executive Assistant to the Chairman and assistant Secretary to the 
Commission, Miss Rollande Gravel. 


The support staff is as follows: 


M.G. Bertrand G. Lappa 

R. Dow G. Migneault 
S.D. Fulton F.E., Porter 
D. Hayes J.C. Sim 
L.D. Hindle . N. Whalen 
M. Howard 


With respect to the Petroleum Inquiry, the senior staff consists of the 
Executive Director, J.S. Church; and the Counsel, B.C. McDonald. 


The Petroleum Inquiry’s support staff is as follows: 


N. Barrain de la Galissoniére B. Glover 
M. Bélanger L. Plummer 
M. De Carufel L. Sicotte-Villeneuve 


The Commission is authorized under Section 23 of the Act to retain, with 
the approval of the Governor in Council, temporary technical and professional 
assistance as may be required in carrying out the Act. 


Location 
The Combines Investigation Act specifies: 


“The office of the Commission shall be in the city of Ottawa in the 
Province of Ontario, but sittings of the Commission may be held at 
such other places as the Commission may decide.” 


Accordingly the Commission’s offices are located at the following 
address: 


Legion House 
359 Kent Street 
Ottawa, Ontario 


The Commission’s mailing address 1s: 


P.O. Box 336 
Station “A’ 
Ottawa, Ontario 
KIN 8V3 


Although the Commission holds many of its hearings at Legion House, the 
extensive nature of certain inquiries necessitates that it hold hearings elsewhere 
in Canada. Some major inquiries have in fact involved the Commission in sit- 
tings in most regions and large cities of the country. 


Ministerial and Administrative Accountability 


From its inception in November 1952 until 1965 the Commission had 
reported to the Minister of Justice. At the end of 1965 the President of the 
Privy Council became the Minister responsible for the administration of the 
Combines Investigation Act and hence the Minister to whom the Commission 
reported. In June 1966, the proclamation of the Government Reorganization 
Act set up the Department of the Registrar General and made its Minister 
responsible for the Combines Investigation Act; hence he became the Minister 
to whom the Commission reported. When the Department of Consumer and 
Corporate Affairs was established in December 1967, replacing the Depart- 
ment of the Registrar General, the Minister of Consumer and Corporate 
Affairs became the Minister to whom the Commission reports. The Commis- 
sion still reports to the Minister of Consumer and Corporate Affairs but P.C. 
1980-1855 of July 10, 1980, made the Commission an agency designated as a 
department for the purposes of the Financial Administration Act. That instru- 
ment also made the Chairman of the Commission its Chief Executive Officer 
and Deputy Head for purposes of the Public Service Employment Act and the 
Financial Administration Act. The Commission has a separate vote from the 
Department of Consumer and Corporate Affairs in the Estimates and is fully 
accountable as a quasi-judicial agency to Parliament. 


Budget 


The following table presents the Commission’s budgets for the fiscal years 
1981-82 and 1982-83: 


1981-82 1982-83 


Salaries $897,000 $1,073,000 

Temporary Help 20,000 5,000 

Other Operating Costs 819,000 651,000 

$1,736,000 $1,729,000 

Salary Adjustment Reserve 50,000 73,000 

1,786,000 1,802,000 

Employee Benefits 77,000 | 149,000 

(Superannuation) 

1,863,000* 1,951,000*;+ 


* Does not include other services provided without charge by other depart- 
ments. 


+ Actual expenditures in 1982-83 were $1,611,000 and thus $340,000 in funds 
lapsed. This was the result of fewer hearings in Canadian Javelin because of 
delays created by reference to the Federal Court and an internal restraint 
policy initiated within the Commission. 


1981-82 1982-83 


Person- Years 2607 267% 


** Nine person-years have been allocated on a determinate basis for the 
duration of the Petroleum Inquiry. 


Service to the Public 


The Restrictive Trade Practices Commission ensures that members of the 
public can obtain services in both official languages, in accordance with the 
provisions of the Official Languages Act. 


THE BACKGROUND AND HISTORY OF THE RESTRICTIVE 
TRADE PRACTICES COMMISSION 


The Founding Legislation, 1952 


The Restrictive Trade Practices Commission was created by An Act to 
amend the Combines Investigation Act and the Criminal Code* which was 
assented to on July 4, 1952. That Act provided for the division of the federal 
government’s anti-combines activities between two bodies, the Director of 
Investigation and Research on the one hand and the Restrictive Trade Prac- 
tices Commission on the other. The former, to be appointed by the Governor in 
Council, was directed to “. .. cause an inquiry to be made into all such matters 
as he considers necessary to inquire into with the view of determining the 
facts” provided that certain requirements had been complied with. The Com- 
mission, to consist of not more than three members appointed by the Governor 
in Council, was assigned the duty to “... make a report in writing and without 
delay transmit it to the Minister,” i.e., the Minister of Justice, after the pro- 
ceedings specified in the Act had been completed. The Commission was 
assigned the duty of receiving from the Director of Investigation and Research 
and considering any statement of evidence which the latter might make on an 
inquiry under specified sections of the Act or of the Criminal Code and subse- 
quently of holding a hearing at which persons against whom the Director had 
made allegations should be allowed full opportunity to be heard in person or by 
counsel. 


The 1952 Amendments gave the Commission five other functions. 


e They provided for the issuance of orders by a Member of 
the Commission on the ex parte application of the Direc- 
tor, or on his own motion, to any person present or resi- 
dent in Canada to be examined upon oath before such 
Member or any other person named for the purpose by 
such Member’s order. 

e A Member of the Commission was empowered to order a 
witness to produce books, papers, records, or other docu- 
ments to the Member or other person. Such orders were 
to be signed by a Member of the Commission. 


“ Hereinafter sometimes referred to as the “1952 Amendments.” 


e The 1952 Amendments in effect provided that hearings 
for the examination of witnesses at the inquiry stage 
should be presided over by a Member of the Commission. 

e The Amendments required that a Member of the Com- 
mission certify any notice that the Director, upon ex 
parte application, might wish to issue for the making to 
him of written returns of information by a person or cor- 
poration. 

e The Amendments also required that before the Director 
could enter premises to search for documentary evidence 
and subsequently to examine it or to take it away for fur- 
ther examination or copying he would have to make an ex 
parte application to a Member of the Commission before 
exercising such power of search and seizure; and the 
legislation granted Commission Members the power to 
authorize such search and seizure by the Director. 


The 1952 Amendments gave the Commission or any Member thereof all 
the powers of a commissioner appointed under Part I of the Inquiries Act—the 
powers most frequently associated with Royal Commissions. 


Reasons for the Separation of Functions 


From 1937 up to the coming into force of the 1952 Amendments, the 
Combines Investigation Act had assigned both functions—investigation and 
reporting—to one and the same official, the Commissioner of Combines, who 
reported to the Minister of Justice. As a result, the Commissioner was seen as 
policeman, prosecutor and judge—a very questionable arrangement. It was 
therefore not surprising that this feature of the Combines Investigation Act 
was studied by an independent Committee appointed in 1950 that subsequently 
became known as the MacQuarrie Committee after one of its members, the 
Honorable Mr. Justice J. H. MacQuarrie of the Supreme Court of Nova 
Scotia. (The other two members were Dr. W. A. Mackintosh, later Principal of 
Queen’s University, and Dr. George F. Curtis, Dean of Law at the University 
of British Columbia.) Their report, known as the “MacQuarrie Report,” 
recommended that the two functions be separated. 


The reasoning that impelled the MacQuarrie Committee to recommend 
the separation of the two functions and their assignment to two distinct entities 
is set forth in detail in the MacQuarrie Report. The following extracts illus- 
trate the Committee’s thinking: 


“There are three distinct procedural stages contemplated by the 
legislation—first, investigation; second, appraisal; and third, judi- 
cial, legislative and executive action. The latter is assigned to sepa- 
rate agencies; the former two are united in one official. 


This union of functions is, in our opinion, a basic weakness of the 
legislation. It is neither right in principle nor sound administratively. 
Its effect is to place the Commissioner, on whom disparate duties are 
cast, in an equivocal position. 


As investigator, his duties are explicitly marked out by the Act. In 
the first place he has to determine the over-all policy that should 
govern the operation of the Commission, select the parts of the 
economy and the industries within it that should be subject to inves- 
tigation and the methods by which the investigation should be car- 
ried out... 


It is he who in practice first puts the machinery in motion... In the 
preliminary stages he must make the inquiry that determines 
whether a full scale investigation shall proceed under his direction. 
If this is entered upon he has the general supervision of the work of 
investigation which follows .. . 


When an investigation is completed, the Commissioner is required by 
the Act to assume an entirely different and an incongruous role. He 
must make an appraisal, intended to be public in nearly all cases, of 
the situation which has been brought to light by the investigation 
carried out at his instance and under his direction. He is given the 
compromising appearance of being ‘at one and the same time 
prosecutor and judge.’ No matter how fully his assessment of a sit- 
uation may be justified by results, its value is lessened by the incon- 
stancy of his position... 


The dual position which the Commissioner occupies gives a certain 
plausibility to the criticism, however ill or well founded it may be, 
that the parties are pre-judged before having the right to a trial in 
the ordinary way... 


It would seem advisable to make a clean, organizational break 
between the functions of investigation and research and of appraisal 
and report, and to make it manifest that confusion of the two func- 
tions cannot occur... 


We recommend that the present duties of the Commissioner should 
be divided and assigned to two separate agencies—an agency for 
investigation and research and a board for appraisal and report.” 
(MacQuarrie Report, pp. 29-31) ? 


The MacQuarrie Committee made some definite proposals regarding the 


> se be) 


nature of the “‘board’s”’ report: 


“We think that the report should retain its importance and that 
indeed its scope might be somewhat widened and its significance 
strengthened. 


There has been some tendency for the report to become merely a pre- 
liminary stage in prosecution. This tendency should be checked. The 
report should review the evidence, set out the facts of the conditions 
or practices complained of and inform the Minister and the public as 
to how, in its opinion, the practices worked. Nothing that is helpful 
in understanding the conditions or practices or will contribute to the 
maintenance of competition and the lessening of monopoly should be 
excluded from the report. It should reach conclusions on whether or 
not competition has been restricted or lessened and whether in the 


opinion of the board the conditions or practices have operated or are 
likely to operate to the detriment of the public... 


We do not think the report should recommend prosecution or non- 
prosecution. This should be left to the Minister’s decision...” 
(MacQuarrie Report, p. 34.) 


The Committee’s recommendations regarding the composition of the 
“board” included the following: 


“We recommend: 


(1) That an administrative board should be established reporting to 
the Minister and composed of members chosen for their knowledge, 
skill and integrity and not as representatives of interested groups and 
appointed for a tenure that would secure their independence.” (Mac- 
Quarrie Report, p. 47.) 


While the emphasis of the Commission’s work has now shifted from reviewing 
evidence and reporting to the Minister under Section 18 of the Act to general 
inquiries under Section 47 and dealing with reviewable practices under Part 
IV.1 of the Act, the basic rationale for the Commission outlined by the Mac- 
Quarrie Report is still valid today. 


LATER LEGISLATIVE DEVELOPMENTS 


The 1952 Amendments came into force on November 1, 1952. The 
Restrictive Trade Practices Commission began its existence on that date. 


In 1970 the Act was amended to permit the appointment of a fourth mem- 
ber to the Commission. 


In 1976 the Commission’s powers and duties were considerably increased, 
as indicated below. 


Events Leading to the Enlargement of the 
Powers and Duties of the Commission in 1976 


The Commission’s “TBA Report,” 1962 


In its “TBA Report’’® of 1962 the Restrictive Trade Practices Commission 
had recommended that the Combines Act include definitions of exclusive deal- 
ing and tying arrangements and that these practices as defined be prohibited. It 
also recommended that: 


‘... agreements or arrangements which give one or more suppliers 
exclusive or preferred access to a group of outlets in return for a 
commission on sales to such outlets be prohibited where such agree- 
ments or arrangements are likely to lessen competition substantially, 
tend to create a monopoly or exclude competitors from a market to a 
significant degree.” (TBA Report, p. 133.) 


The Commission believed that specific prohibition of market access agreements 
of an unduly restrictive character would be desirable provided ‘it could be 
framed in a way which would not prejudice selling arrangements of an innoc- 
uous or beneficial nature” (TBA Report, p. 135). By 1966 the Government had 
decided not to implement those recommendations by themselves, but rather to 
reconsider them as part of any review of the Combines Investigation Act as a 
whole “‘in the light of both the views of the Economic Council and the constitu- 
tional position as it may emerge.” 


> The proper title is: Report on an Inquiry into the Distribution and Sale of Automo- 
bile Oils, Greases, Anti-Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 


Economic Council of Canada’s /nterim 
Report on Competition Policy, 1969 


On July 22, 1966, the Government made a special reference to the Eco- 
nomic Council of Canada requesting it to study and advise on three matters of 
which the second was combines, mergers, monopolies and restraint of trade. 


In its Interim Report on Competition Policy (July 1969), the Economic 
Council proposed that federal anti-combines policy be no longer confined 
within the criminal law framework: 


“.. we recommend that Canadian competition policy continue to 
retain certain broad prohibitions of price-fixing and closely related 
practices, misleading advertising, and resale price maintenance. The 
definition of these offences and of legal ‘defences’ available to 
alleged offenders would be altered somewhat, but the offences would 
remain in large measure per se and also criminal. All other matters 
of relevance for competition policy, including mergers and a wide 
range of trade practices, would become the responsibility of a new, 
civil law tribunal.” (Economic Council of Canada, Interim Report on 
Competition Policy, pp. 100-101.) 


The Economic Council set forth its reasoning for proposing this change: 


“The basic reasons for seeking to place some of the federal govern- 
ment’s competition policy on a civil law basis would be to improve its 
relevance to economic goals, its effectiveness, and its acceptability to 
the general public. The greater flexibility afforded by civil law is 
especially to be desired in those areas of the policy that do not lend 
themselves well to relatively unqualified prohibitions and that may 
in addition call for some case-by-case consideration of the likely 
economic effects of particular business structures or practices... .” 
(Economic Council of Canada, Interim Report on Competition 
Policy, p. 109.) 


The Economic Council proposed the creation of a new tribunal, the ““Com- 
petitive Practices Tribunal,” to administer that portion of the anti-combines 
work to be placed on a civil law footing. Because the Government subsequently 
chose not to act on the recommendation to create a Competitive Practices Tri- 
bunal, there is no need to review in detail all its proposed areas of responsibil- 
ity. But the Council proposed that the employment of certain classes of trade 
practice would be referrable to the Tribunal. Examples were: refusal to deal, 
basing-point pricing, exclusive dealing and tying arrangements, market-access 
arrangements, and consignment selling. The Tribunal’s concern was to be 
whether such practices were likely to lessen competition to the detriment of 
final consumers. When it found a practice to be so, the Tribunal was to be 
empowered to take various forms of remedial action. 


The Interim Report did not recommend that exclusive dealing and tying 
arrangements and market-access agreements be made criminal offences under 
the Combines Investigation Act. It proposed rather that they be included in the 
list of trade practices referrable under civil law to the proposed Competitive 
Practices Tribunal. 


The Result 


The impact of the RTPC’s TBA Report and of the Economic Council of 
Canada’s recommendations was reflected in the Amendments to the Combines 
Investigation Act passed by Parliament in 1975 and proclaimed in force on 
July 1, 1976. The Amending Act did not create a Competitive Practices Tri- 
bunal, but it did create a new role and a new area of responsibility for the 
Restrictive Trade Practices Commission by inserting Part IV.1, ‘Matters 
Reviewable by the Commission,” into the Combines Investigation Act. 


Amendments of 1976 — Part IV.1, 
Matters Reviewable by the Commission 


Part IV.1 conferred a quasi-judicial function upon the Restrictive Trade 
Practices Commission and, for the purposes of that Part, made it a court of 
record. (As such, the Commission tends often to follow court procedures with 
respect to many matters although it has wider latitude than the Courts in exer- 
cising its discretion.) Part IV.1 empowers the Commission to issue orders to 
suppliers directing them to do certain things, e.g., supply a buyer, cease to 
carry on a particular trade practice or refrain from acting in compliance with 
an order, law, or decision emanating from a foreign country. The Commission 
may issue such orders only after it has made a finding that the trade practice 
involved has had a specified, undesirable effect upon the market. 


Action under Part IV.1 is initiated by the Director of Investigation and 
Research who applies to the Commission for an order or orders designed to rec- 
tify situations arising from: a person’s inability to obtain adequate supplies of a 
product on the usual trade terms; consignment selling, when used by a supplier 
to control prices or to discriminate between dealers or consignees; exclusive 
dealing, market restriction, or tied selling; and the applicability in Canada of a 
decree, order or judgment of a foreign court or of a foreign law. 


Before the Commission makes its findings and issues orders, if any, it 
must first hold hearings at which every person or supplier against whom the 
Director seeks an order must be afforded a reasonable opportunity to be heard. 
Any person or supplier who would be subject to any order the Commission 
might issue has the right to cross-examine any witness called by the Director 
and also to call and examine witnesses and produce documents on his own 
behalf. Proceedings under Part IV.1 are conducted according to the Restrictive 
Trade Practices Commission Rules, which were published in the Canada 
Gazette. These proceedings are normally conducted in public, but the Chair- 
man may order that all or any portion of such proceedings be conducted in pri- 
vate. 


6 SOR/76-181 of March 10, 1976 as amended by SOR/77-296 of April 4, 1976. 


DUTIES UNDER OTHER ACTS 


In addition to its duties under the Combines Investigation Act, the Com- 
mission has certain functions under two other acts. 


The Shipping Conferences Exemption Act, 1979, Section 12, Chapter 39, 
exempts certain shipping conference practices from the Combines Investigation 
Act but it provides for inquiries by the Director of Investigation and Research 
into the operations and effects of such conferences. Evidence or material col- 
lected would be considered by the Commission in much the same way as in a 
general inquiry under Section 47 of the Combines Investigation Act. Moreover, 
the Commission may request the Director to carry out such an inquiry, in 
which event the Director is required to do so. 


Under Section 114 of the Canada Corporations Act, the Commission is 
empowered to initiate an investigation of a company and to appoint an inspec- 
tor for the purpose where it is shown to the Commission by the Minister or 
upon the solemn declaration of applicant shareholders that there are reason- 
able grounds for believing that the operations of the company should be investi- 
gated. The Commission in such a case exercises powers and functions similar to 
those used in inquiries under the Combines Investigation Act. 


The Canada Corporations Act was replaced by the Canada Business Cor- 
porations Act, which was assented to on March 24, 1980, and came into force 
on December 15, 1980, by which the authorization of such investigation and 
the investigatory powers have been transferred to a court. The Commission, 
however, was to continue to have power or responsibilities under the previous 
Act until March 24, 1980, by which time all corporations incorporated under 
the previous Act would have had to apply for a certificate of continuance under 
the new Act, with the proviso, however, that the cases already started would go 
forward. 
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ACTIVITIES DURING THE FISCAL YEAR 1982-83 


Proceedings under Part IV.1 


On December 22, 1982, the Director filed an application with the Restric- 
tive Trade Practices Commission pursuant to Section 31.2 of the Act, asking 
for an order against the Respondents, Astral Films Limited-Les Films Astral 
Limitée; Columbia Pictures Industries, Inc.; Paramount Productions Inc.-Pro- 
ductions Paramount Inc.; MCA International B.V., carrying on business under 
the name and style of Universal Films (Canada); Warner Bros. Distributing 
(Canada) Limited; United Artists Corporation and Twentieth Century-Fox 
Film Corporation to compel them to accept Cineplex Corporation as a cus- 
tomer and to supply it with commercially valuable motion pictures on usual 
trade terms or for such other order as may be just. 


Public hearings before the Commission are scheduled for the fiscal year 
1983-84. 


Inquiries under Section 18 


The Commission did not hold any hearings or make any reports on 
inquiries under Section 18 during 1982-83. 


Inquiries under Section 47 


One inquiry (Petroleum) was in progress at the beginning of the fiscal 
year. Following receipt of a Statement of Evidence and Material in 1981, a 
general inquiry was launched during the fiscal year 1981-82. 


Telecommunications Equipment Inquiry 


During the fiscal year, the Commission submitted to the Minister of Con- 
sumer and Corporate Affairs the concluding two parts of its report in this 
inquiry. In order for the report to be as timely as possible it was submitted in 
three parts: Telecommunications in Canada, Part I, Interconnection (Septem- 
ber 10, 1981); Part IJ, The Proposed Reorganization of Bell Canada (July 26, 
1982); Part III, The Impact of Vertical Integration on the Equipment Industry 
(January 7, 1983). 
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Part II was prepared and submitted in response to the decision announced 
by Bell Canada to undertake a financial reorganization. It was concluded that, 
although the Commission was not in a position to make specific recommenda- 
tions because no hearings on the matter had been held, 


“the public interest requires that a reorganization should not take 
place unless there has been full public consideration of the probable effects 
of the proposal, with respect to both subscribers and the telecommunica- 
tion industry.” 


The final part of the report dealt with the issues raised by vertical integra- 
tion between telecommunication carriers and equipment manufacturers. The 
international structure of the equipment manufacturing industry, the procure- 
ment practices of telecommunication carriers in other countries and the heavy 
research and development expenditures in the industry were taken into account 
in the principal conclusions: the restriction of trade resulting from vertical inte- 
gration does not justify divestiture or imposed competitive bidding. 


The recommendations in Part III are reproduced in Appendix 2. 


Petroleum Inquiry 


On February 27, 1981, the Director of Investigation and Research, pursu- 
ant to Section 47 of the Combines Investigation Act, submitted to the Commis- 
sion a 1,700-page Statement of Evidence and Material, entitled ““The State of 
Competition in the Canadian Petroleum Industry,” collected in the course of 
an Inquiry relating to the Exploration for, and the Importation, Production, 
Purchase, Manufacture, Storage, Transportation, Distribution, Barter, Sale 
and Supply of Crude Oil, Petroleum, Refined Petroleum Products and Related 
Products. 


In view of the significance of this subject in respect of the public’s interest 
in both energy policy and competition policy, the Commission ordered, on 
March 3, 1981, that the resulting Inquiry be conducted in public. 


In response to the magnitude of the task facing the Commission in dealing 
with this Inquiry, a separate and temporary secretariat was established to assist 
the Commission. Approval for this was quickly received from the Treasury 
Board with the result that an Executive Director, Legal Counsel, Secretary and 
support staff were retained to bolster the Commission’s normally small staff. 


The Commission’s annual report for the year ended March 31, 1982, 
described a number of preparatory or preliminary steps taken by the Commis- 
sion during the initial period of the Inquiry. 


The public hearings were begun in November 1981 and are continuing. As 
of March 31, 1983, 97 days have been devoted to Petroleum Inquiry hearings, 
127 witnesses have been heard, 18,892 pages of testimony and 950 exhibits 
have been placed on the record of the Inquiry. 


Although the great majority of the hearings have been held on Commis- 
sion premises in Ottawa, the Commission did travel across the country in the 
latter part of 1981 and early 1982. Hearings were held in Edmonton, Vancou- 
ver, Halifax, Montreal, Regina, Winnipeg and Toronto. 


The Commission expects to conclude its Petroleum Inquiry hearings in 
1983 and to submit its report to the Minister in early 1984. 


Activities under the Canada Corporations Act 


One case (Canadian Javelin) was in progress at the beginning of the fiscal 
year. 


On May 9, 1977, an application was made by the Minister of Consumer 
and Corporate Affairs, pursuant to subsection 114(1) of the Canada Corpora- 
tions Act, for the issuance of an Order for the investigation of Canadian Jave- 
lin Limited by the Restrictive Trade Practices Commission and for the appoint- 
ment of an inspector for that purpose. 


The Commission ordered that an investigation be made of the affairs and 
management of Canadian Javelin Limited; of its source and disposition of capi- 
tal funds; its maintenance of corporate books and accounting records; its disclo- 
sure of financial and other information to shareholders; its compliance with 
statutory obligations; its acquisition, operation and disposition of its assets and 
of those of its affiliated companies; the disposition of its shares and of those of 
its affiliated companies; and its dealing with affiliated companies. The order 
also provided that F. H. Sparling, Director, Corporations Branch, Department 
of Consumer and Corporate Affairs, be appointed as Inspector for the purpose 
of the investigation. 


On January 26, 1982, the Inspector submitted a Statement of Evidence to 
the Commission summarizing his position on the facts in the investigation. The 
submission asked the Commission to recommend to the Minister that legisla- 
tion be enacted providing for the appointment of a Trustee to assume the man- 
agement of Canadian Javelin Limited (now Javelin International Limited) and 
wind up the affairs of the company. A copy of the Statement was also sent to 
Messrs. J. C. Doyle, H. Ducharme, R. Balestreri and J. R. Smallwood. 


On January 29, 1982, the Commission notified all parties that it had fixed 
Monday, April 26, 1982, to hear evidence and argument on behalf of the 
Inspector and from all persons against whom an allegation had been made in 
the Statement. The hearings will be held at the Commission Hearing Room, 
359 Kent Street, Ottawa. 


The Commission has to date heard 11 witnesses called by counsel repre- 
senting Mr. Doyle and Mr. Balestreri. 


At the request of counsel for Mr. Balestreri, Mr. Doyle, Mr. Ducharme 
and Mr. Smallwood, the Minister on October 25, 1982, issued to Commis- 
sioner Robert S. MacLellan, Q.C., a Commission to take the evidence of Mr. 
Doyle in Panama. The Government of Canada’s request to the Republic of 
Panama for permission for the Commission to sit in Panama was rejected on 
November 9, 1982. 


An application by Mr. Smallwood for an injunction enjoining the Inspec- 
tor and Members of the Commission from acting on a subpoena issued to Mr. 
Smallwood to testify in the inquiry was dismissed by the Supreme Court of 
Canada on November 23, 1982. 


An application by Mr. Doyle to the Federal Court of Canada for an 
injunction prohibiting continuance of the inquiry was dismissed by the Court of 
Appeal on March 23, 1983. 


The Commission expects to complete its hearings in the spring of 1983. 


Activities under the Shipping Conferences Exemption Act 


The Commission did not have any inquiry before it under the Shipping 
Conferences Exemption Act in the fiscal year. 


Activities in Relation to Section 17 


During the year the Commission provided hearings officers to preside over 
examination of witnesses under oath by representatives of the Director of 
Investigation and Research in a considerable number of inquiries, the vast 
majority of which were held in private. Although a Member of the Commission 
acted as hearings officer in some of these examinations under Section 17, the 
function was delegated (in accordance with Sections 17(1) and 12(2) of the 
Act) in several cases to other persons named for the purpose by a Member of 
the Commission. 


APPENDIX 1 


STATISTICS 1982-83 


Documents signed by Members of the Commission 
during the fiscal year 1982-83 


Certification of Notices 
for written return of 
Search Orders Subpoenas information 


294 Mee: 9 


Number of days of Hearings 


Section 17 of the Section 47 of the 
Combines Combines Canada Corporations 
Investigation Act Investigation Act Act 
43 60 oH} 
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APPENDIX 2 


SUMMARY OF RECOMMENDATIONS 


Telecommunications Inquiry: Part II 


1. Northern should be required to continue to sell to Bell at prices no 
higher than those offered to other Canadian customers. The require- 
ment is very important to competing suppliers because it protects 
them against potential predatory pricing by Northern in the non-Bell 
market. Bell subscribers are also protected against higher prices than 
those paid by other telcos for similar equipment. The protection is 
only partial, however, because some of Northern’s equipment may not 
be successful with other telcos. 


2. The CRTC should require Bell and B.C. Tel to provide reports on 
prices of selected equipment that these companies pay to their 
affiliated suppliers and those that are available from other suppliers in 
Canada and the U.S. As discussed in Chapter III, the CRTC had 
made a similar request covering equipment available in Canada. Bell 
had objected to this request on the ground that its investigation of the 
offerings of other suppliers did not allow accurate comparison to be 
made. This matter is still unresolved. 


It is possible to anticipate a number of objections to this recommendation 
since it is obvious from much of the evidence on equipment characteristics, and 
particularly evidence dealing with procurement criteria, that original cost to a 
buyer 1s only one consideration in choosing equipment. It is also clear from the 
evidence that it is difficult for a buyer to know what market prices are unless a 
supplier is assured that it would receive the business if it offered the best com- 
bination of price and equipment features. 


These considerations and others which were raised in connection with 
competitive bidding must be taken into account in deciding the kind of infor- 
mation the telcos should be required to provide, and the uses to which the 
information should be put. The Commission is confident that the CRTC is ina 
position to ask the right questions so that meaningful responses would be 
obtained. While it is to be expected that, for example, the cost per line of a 
digital switch within a particular size range varies depending on the specific 
location and other factors, it should be possible to determine where, within the 
range, the prices paid by Bell and B.C. Tel fall. Comparisons for individual 
equipment items would, of course, be much easier to make than for systems. 
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The telcos’ difficulty in obtaining prices is only present for Bell, since B.C. Tel 
is open to offerings from a number of recognized suppliers. In addition to the 
information available from the telcos, the CRTC would have other information 
sources, including other regulatory bodies and government departments. 


The purpose of gathering such information is not to second-guess manage- 
ment on particular procurement decisions, but is to allow the CRTC to assure 
itself that the ownership link with equipment suppliers is not, on average, costly 
to subscribers. 


Implementation of this recommendation should not be onerous to Bell and 
B.C. Tel, nor to the CRTC. If some additional effort is required of Bell beyond 
that now expended in researching alternative equipment offerings, it is a neces- 
sary one. No firm operating in a competitive environment would arrive at 
“make or buy” decisions without good ongoing information of the prices avail- 
able to it from firms outside its organization. It 1s reasonable to require equal 
diligence from regulated firms. 


It should be recognized that this recommendation does not constitute a 
“remedy”. Vertical integration by a rate-of-return regulated firm requires 
ongoing monitoring. Various tests of the effects of purchasing from Northern 
have been filed from time to time by Bell which were alternatives for the kind 
of monitoring being suggested. It is our view that the most effective monitoring 
occurs when the regulator takes the initiative in determining the type of infor- 
maiton required. 


3. B.C. Tel should maintain its procedures for open procurement. How- 
ever, the Commission does not believe that the imposition of such 
procedures is an effective means of monitoring the purchasing deci- 
sions of integrated telcos. To do so would result in the creation of 
excessive rigidity in the description and selection of equipment. There 
is no doubt, however, that the various systems of open procurement, 
involving competitive purchasing, used by a number of telecommuni- 
cation carriers in Canada can be effective management tools. In addi- 
tion, these systems are instrumental in creating a more broadly based 
telecommunication equipment industry than is possible with vertical 
integration. It remains to be seen how B.C. Tel’s stated procurement 
practices serve to accomplish this purpose. In the case of Bell, it must 
show itself more receptive to innovations which are developed in 
Canada by non-affiliated companies. 


4. It would clearly be in the public interest for there to be better under- 
standing of the causes of differences in telco tariff levels, which is a 
critical area of telco performance. Improved understanding of com- 
parative telco performance would not only contribute to a better 
appreciation of the effects of vertical integration, but could also con- 
tribute in a significant way to other public policy concerns. A good 
first step could be made if a uniform system of cost accounting were 
implemented. This would require close co-operation of the provincial 
regulatory bodies and the CRTC. The latter’s cost inquiry should pro- 
vide a constructive background to any efforts that might be under- 
taken. Telcos are likely to find themselves facing increasing competi- 
tion from other carriers and from private systems in the provision of 
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both old and new services. Public policy concerns over the possibility 
of cross-subsidization of the competitive services by the monopoly ser- 
vices are likely to arise and will require improved knowledge of the 
carriers’ cost structures nationwide. 


5. Since the mandate of the CRTC is to protect the interests of subscrib- 
ers, should it decide that, on average, equipment obtained from 
affiliated suppliers was too costly, it would be faced with a dilemma if 
there were national goals in place which could best be achieved 
through vertical integration. Under such circumstances, it would be 
desirable that the Government issue guidelines to the regulator to 
assure that these goals are taken into account. 


F. Roseman 
Commissioner 


isp crannt bsp. $< 


R.S. MacLellan 
Commissioner 


Ottawa 
January 7, 1983 
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APPENDIX 3 
EXAMPLE OF A DISCONTINUED INQUIRY UNDER PART IV.1 


Because of the novelty of proceedings under Part IV.1 it is appropriate to 
complete the picture of the Commission’s work under this Part by an account 
of a case which was discontinued before the fiscal year 1981-82. 


The Director of Investigation and Research 
and National Rubber Company Limited 


On June 6, 1977, the Director filed an Application with the Restrictive 
Trade Practices Commission, pursuant to Section 31.2 of the Combines Inves- 
tigation Act, asking for an order requiring that the Respondent accept Federal 
Industrial Door Ltd. as a customer on the usual trade terms, by supplying to 
Federal Industrial Door Ltd. sheets of masticated rubber, being one of the 
products manufactured by the Respondent, or for such other order as might be 
Just. 


In the Application, the Director alleged that National Rubber Company 
Limited (Respondent) would sell its masticated rubber in sheets measuring 
100” x 60” x 2” to W.B. McGuire Engineering Co. Ltd. for the manufactur- 
ing of impact traffic doors and National Rubber would not sell the said rubber 
sheets to Federal Industrial Door Ltd., although Federal was and had been a 
customer of National Rubber for a number of years in relation to other prod- 
ucts of National Rubber. 


In its Reply to the Director’s Application, the National Rubber Company 
Limited indicated that it had not refused to fill any order for such sheets 
received from any normal trade purchaser willing and able to meet its usual 
trade terms and that it was willing to supply sheets of masticated rubber to 
Federal Industrial Door Ltd. on its usual trade terms, and had subsequently 
supplied Federal Industrial Door Ltd. with the product in question. On Novem- 
ber 14, 1977, the Director requested an adjournment in order to determine 
whether the objectives of the Act had been fully realized. The Commission 
adjourned the matter until May 15, 1978, for formal disposition. 


On May 3, 1978, the Director notified the Commission of his intention to 
withdraw the application. On May 10, 1978, the Commission formally 
accepted the withdrawal of the application because the statutory remedy 
sought was no longer required. The proceeding was discontinued. 
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APPENDIX 4 


MEMBERS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 


CHAIRMAN 


Mr. O. G. Stoner was appointed Chairman of the Commission on April 
20, 1979. Prior to this appointment, Mr. Stoner was a Commissioner of the 
Lambert Royal Commission on Financial Management and Accountability. 
Previously he served as Deputy Minister of the Department of Industry, Trade 
and Commerce from 1975 to 1977. In this period, he also served as Vice-Chair- 
man of Export Development Corporation and member of the Board of Direc- 
tors of Canadair and DeHavilland Aircraft Corporation. He was Deputy Min- 
ister of Transport from 1969 to 1975. From 1964 to 1968, he was Deputy 
Clerk of the Privy Council and Deputy Secretary to the Cabinet and served as 
Acting Secretary to the Cabinet from July 1967 to May 1968. Mr. Stoner 
joined the Department of External Affairs in 1947 and served in various capac- 
ities on the economic side, notably as head of Economic Affairs in Ottawa from 
1959 to 1964, and as Canada’s first representative to the EEC in Brussels from 
1956 to 1959. Mr. Stoner received an honorary doctorate of law from the Uni- 
versity of Western Ontario on June 11, 1980. 


Mr. Stoner was born August 21, 1922. 


MEMBER 


Mr. Robert S. MacLellan, Q.C., was appointed a Member in May 1974, 
prior to which he practised law in Ottawa. He was Chairman of the Commis- 
sion from 1963 to 1970. He practised law in Sydney, N.S., from 1948 to 1963 
and served as a Progressive Conservative Member of Parliament for Inverness- 
Richmond from 1958 to 1962. 


Mr. MacLellan was born July 2, 1925. 


MEMBER 


Dr. Frank Roseman was appointed a Member in May 1974. He obtained 
his doctorate in economics at Northwestern University, specializing in indus- 
trial organization and competition policy. After lecturing on economics at Lake 
Forest College and the University of Western Ontario, Dr. Roseman joined the 
staff of the Economic Council of Canada in 1967 as consultant until 1969. 
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Until his appointment as a member of the Commission, he was Associate 
Professor of Economics at the University of Alberta. He had also served as a 
consultant to various private sector companies, and has written or collaborated 
on a number of economic books and articles. 


Dr. Roseman was born November 23, 1934. 


MEMBER 


Mr. Lawrence R. Wilson was appointed a Member in December 1982. 
Following his studies at the University of Ottawa, where he obtained his B.A. 
in 1959 and his LL.L in 1962, Mr. Wilson practised law in Montreal. He was 
associated with Desjardins, Ducharme and Partners from 1963-1970, with 
Geoffrion & Prud’>homme from 1970-1976 and with Clarkson & Tétrault from 
1976 until his appointment as a Member. He is a Member of the Quebec Bar 
and the Canadian Bar Association. 


Mr. Wilson was born July 12, 1935S. 
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APPENDIX 5 
THE COMMISSION’S REPORTS SINCE 1952 


Report Concerning Alleged Instances of Resale Price Maintenance of Soap 
and Soap Products in the Montreal District. 1953. 


Report Concerning Alleged Price Discrimination between Retail Hardware 
Dealers in North Bay, Ontario. 1953. 


Report Concerning Alleged Attempt at Resale Price Maintenance in the Sale 
of Certain Household Supplies in the Chicoutimi-Lake St. John District, Que- 
becnhOS3. 


Report Concerning an Alleged Combine in the Distribution and Sale of Gaso- 
line at Retail in the Vancouver Area. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Sale 
of China and Earthenware. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Dis- 
tribution and Sale of Television Sets in the Toronto District. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Wire Fencing in Canada. 1954. 


Report Concerning an Alleged Combine in the Distribution and Sale of Coal in 
the Timmins-Schumacher Area. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Beer in Canada. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Asphalt and Tar Roofings and Related Products in Canada. 1955. 


Report Concerning a Manufacturer’s Advertising Plan Alleged to Constitute 
Resale Price Maintenance in the Distribution and Sale of Certain Household 
Appliances. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Transmission and Conveyor Equipment and Related Products. 1955. 


Report Concerning the Retail Distribution and Sale of Coal in Winnipeg. 
1956. 


Report Concerning the Manufacture, Distribution and Sale of Quilted Goods, 
Quilting Materials and Related Products. 1956. 
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Report Concerning the Manufacture, Distribution and Sale of Boxboard 
Grades of Paperboard. 1956. 


Report Concerning the Production, Purchase and Sale of Flue-Cured Tobacco 
in Ontario. 1956. 


Report Concerning the Sugar Industry in Western Canada and a Proposed 
Merger of Sugar Companies. 1957. 


Report Concerning the Manufacture, Distribution and Sale of Metal Culverts 
and Related Products. 1957. 


Report Concerning the Purchase of Pulpwood in Certain Districts in Eastern 
Canada. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Yeast. 1958. 
Report Concerning the Production, Distribution and Sale of Zinc Oxide. 1958. 


Report Concerning the Wholesale Trade in Cigarettes and Confectionery in 
the Edmonton District. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Ammunition in 
Canada. 1959. 


Report Concerning the Distribution and Sale of Electrical Construction 
Materials and Equipment in Ontario. 1959. 


Report Concerning the Sale and Distribution of Surgical Rubber Gloves and 
Certain Other Surgical Supplies. 1959. 


Report Concerning the Sugar Industry in Eastern Canada. 1960. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Gasoline in the Toronto Area. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Specialty Bags 
and Related Products. 1960. 


Report Concerning the Distribution and Sale of Coal in Sault Ste. Marie, 
Ontario. 1960. 


Report Concerning the Production and Supply of Newspapers in the City of 
Vancouver and Elsewhere in the Province of British Columbia. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Transparent 
Packaging Products and Related Products. 1960. 


Report Concerning the Manufacture, Distribution, Supply and Sale of Belts. 
1960. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — Texaco Canada Limited). 1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 


(Alleged Price Discrimination — Supertest Petroleum Corporation, Limited). 
1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — The British American Oil Company 
Limited). 1961. 
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Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Cameras and Related Products (Arrow Photographic 
Equipment Limited). 1961. 


Report Concerning the Meat Packing Industry and the Acquisition of Wilsil 
Limited and Calgary Packers Limited by Canada Packers Limited. 1961. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Cameras and Related Products (Garlick Films Limited). 
1961. 


Report Concerning the Manufacture, Distribution and Sale of Paperboard 
Shipping Containers and Related Products. 1962. 


Report Concerning the Acquisition of the Common Shares of Hendershot 
Paper Products Limited by Canadian International Paper Company. 1962. 


Report Concerning the Acquisition by Bathurst Power & Paper Company 
Limited of Wilson Boxes, Limited. 1962. 


Report Concerning the Manufacture, Distribution and Sale of Evaporated 
Milk and Related Products. 1962. 


Report Concerning the Distribution and Sale of Electric Appliances, Electric 
Shavers and Accessory Products (Sunbeam Corporation (Canada) Limited). 
162s 


Report of an Alleged Combine in the Matter of a Call for Tenders by the 
Town of Duvernay for the Construction of Sewers and Water Mains. 1964. 


Report Concerning the Sale of Plumbing and Heating Supplies and Related 
Products in the City of Montreal and Elsewhere in the Province of Quebec. 
1964. 


Report of the Production, Distribution and Supply of Newspapers in the Sud- 
bury-Copper Cliff Area. 1964. 


Report Concerning the Distribution, Supply and Sale of Plumbing Supplies 
and Related Products. 1964. 


Report — Road Surfacing in Ontario. 1964. 


Report of an Alleged Combine in the Matter of the Sale and Distribution of 
Milk in the Ottawa, Ontario, Area. 1964. 


Report in an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Pencils. 1964. 


Report of an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Propane in British Columbia. 1965. 


Report Relating to the Acquisition in 1962 of the 7imes-Journal Newspaper, 
Published in Fort William, Ontario. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act in 
Connection with the Transportation of Commodities by Water from and to 
Ports in Eastern Canada. 1965. 
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Report Relating to the Supply, Transportation and Application of Asphalt 
Mixes used in the Paving and Repair of Municipal Streets in the Cities of 
Ottawa and Eastview, Ontario, and Hull, Quebec. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act into 
the Production, Purchase, Sale and Supply of Plumbing, Heating and Air Con- 
ditioning Equipment and Related Products in Metropolitan Toronto and Else- 
where in the Province of Ontario. 1965. 


Report in the Matter of an Inquiry Relating to the Manufacture, Formulation, 
Distribution and Sale of Weed Killers, Insecticides and Related Products. 
1965) 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Mary Maxim Knitting Wool, Patterns and Accessories Thereof in Canada. 
1966. 


Report Relating to the Production, Manufacture, Sale and Supply of Ready- 
Mixed Concrete in Windsor, Ontario. 1966. 


Report Relating to the Distribution and Sale of Gasoline in the City of Win- 
nipeg and Elsewhere 1n the Province of Manitoba. 1966. 


Report Concerning the Production, Distribution and Sale of Phosphates, Other 
Phosphorous Chemicals and Sodium Chlorate. 1966. 


Report in the Matter of an Inquiry Relating to the Supply and Sale of Eggs in 
Kingston and Collins Bay, Ontario. 1967. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Laminated Timbers in Ontario and Quebec. 1967. 


Report Concerning the Production, Manufacture, Supply and Sale of Cast Iron 
Soil Pipe and Fittings in the Prairie Provinces and British Columbia. 1967. 


Report in the Matter of an Inquiry Relating to the Distribution, Sale and Sup- 
ply of Glassware and Related Products in Canada. 1968. 


Report in the Matter of an Inquiry Relating to the Production, Distribution 
and Sale of Skim Milk, Cream and Related Products (Montreal). 1968. 


Report in the Matter of an Inquiry Relating to the Supply and Installation of 
Resilient Flooring and Related Products in Metropolitan Toronto. 1968. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Gasoline and Related Products in the Sudbury Area. 1969. 


Report in the Matter of an Inquiry Relating to the Supply and Transportation 
of Asphalt Paving Materials in the Province of Ontario. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale or Supply of Printed Forms and Related Articles. 1970. 


Report in the Matter of an Inquiry Relating to the Quotations in 1965 to the 
Province of Quebec on Public Tenders 162 and 163 for the Sale or Supply of 
Business Forms. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Corrugated Metal Pipe and Related Products. 1970. 
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Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Electric Lamps and Related Products. 1971. 


Report in the Matter of an Inquiry Relating to the Sale, Distribution and Sup- 
ply of Beer in Ontario. 1972. 


RESEARCH INQUIRIES 


Report on an Inquiry into Loss-Leader Selling. 1955. 


Report Transmitting a Study of Certain Discriminatory Pricing Practices in 
the Grocery Trade made by the Director of Investigation and Research. 1958. 
(The study included in this report is also published separately.) 


Report Concerning the Business of Automobile Insurance in Canada. 1960. 


Report on an Inquiry into the Distribution and Sale of Automotive Oils, 
Greases, Anti-Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 1962. (Included as an appendix to the report is the Material collected 
for Submission to the Restrictive Trade Practices Commission in the course of 
an Inquiry under Section 42 of the Combines Investigation Act.* This appen- 
dix is also published separately.) 


Report Concerning the Manufacture, Distribution and Sale of Drugs. 1963. 
(Included as an appendix to the report 1s the Material collected for Submission 
to the Restrictive Trade Practices Commission in the course of an Inquiry 
under Section 42 of the Combines Investigation Act Relating to the Manufac- 
ture, Distribution and Sale of Drugs.* This appendix is also published sepa- 
rately.) 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Establishment and Operation of Bid 
Depositories and other Systems Employed for the Transmission of Tenders 
from Trade Contractors or Suppliers of material or Equipment to General 
Contractors and other Contract Awarding Authorities in the Construction 
Industry. 1976. 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Production, Supply, Distribution and Sale of 
Ophthalmic Goods in Canada. 1978. 


Part I, dealing with Interconnection, of a Report in the Matter of an Inquiry 
under Section 47 of the Combines Investigation Act in connection with the 
Manufacture, Production, Distribution, Purchase, Supply and Sale of Com- 
munication Systems, Communication Equipment and Related Products. 1981. 


Part II, dealing with the Proposed Reorganization of Bell Canada, of a Report 
in the Matter of an Inquiry under Section 47 of the Combines Investigation 
Act in connection with the Manufacture, Production, Distribution, Purchase, 
Supply and Sale of Communication Systems, Communication Equipment and 
Related Products. 1982. 


* The “Green Book” of the Director of Investigation and Research in this inquiry. 


4] 


Part III, dealing with the Impact of Vertical Integration on the Equipment 
Industry, of a Report in the Matter of an Inquiry under Section 47 of the Com- 
bines Investigation Act in connection with the Manufacture, Production, Dis- 
tribution, Purchase, Supply and Sale of Communication Systems, Communica- 
tion Equipment and Related Products. 1983. 


DECISIONS OF WHE 
RESTRICTIVE TRADE PRACTICES COMMISSION 
MINDER PART DV AO THE 
COMBINES INVESTIGATION ACT 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and Bombardier Limited. 1980. 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and BBM Bureau of Measurement. 
1981. 
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Dear Minister, 


I attach the Annual Report of the Restrictive Trade Practices Commission 
for the fiscal year 1983-84. There is no statutory requirement for this Report. 
Apart from providing an accounting on the Commission’s operations, it also 
clearly delineates the functions of the Commission as distinct from those of 
the Director of Investigation and Research. It thus seemed sensible to continue 
to submit an Annual Report as a useful instrument of public disclosure and 
information. 


Yours sincerely, 


HE (Par 


O.G: Stoner. 


The Honourable Michel Coté, P.C., M.P. 
Minister of Consumer and Corporate Affairs 
House of Commons 

Ottawa, Ontario 


ill 


PRESENT FUNCTIONS OF THE COMMISSION 


The Restrictive Trade Practices Commission is one of the two entities 
established by the Combines Investigation Act to carry on the federal govern- 
ment’s anti-combines work, the other being the Director of Investigation and 
Research. With the exception of certain functions under the Shipping Confer- 
ences Exemption Act (mentioned briefly below), all the present functions of 
the Commission are specified in the Combines Investigation Act. They are as 


follows: 


CERTIFYING 
ORDERS FOR 
RETURNS OF 
INFORMATION 


CERTIFYING 
SEARCH ORDERS 


CERTIFYING 
ORDERS FOR 
EVIDENCE ON 
AFFIDAVIT 


CONCURRENCE 
IN Discon- 
TINUANCE OF 
INQUIRIES 


to certify that the Director may issue a written notice 
requiring any person or officer of a corporation to make 
and deliver to him a written return of such information 
with respect to the person’s business as is required by the 
notice;! 


to certify that the Director or any representative author- 
ized by him may, in any inquiry under the Act, enter any 
premises to examine on the premises, copy or take away 
for further examination any book, paper, record, or other 
document which may afford evidence relevant to an 
inquiry; 


to certify that the Director may, by written notice, require 
evidence upon affidavit or written affirmation; 


to give its written concurrence to the discontinuance of 
an inquiry in any case in which evidence has been brought 
before the Commission, when the Director is of the opin- 
ion that further inquiry is not justified; 


| The certificate can be issued by any Member of the Commission on ex parte applica- 
tion of the Director. (An ex parte application is one made without notice to the person 
named in the application.) 


ISSUANCE OF 
ORDERS TO 
TESTIFY 
UNDER OATH 


POWER TO 
PENALIZE 
FOR CONTEMPT 


HOLDING OF 
HEARINGS 


CONSIDERATION 
OF DIRECTOR’S 
STATEMENTS 


REPORT 


INTERIM 
REPORT 


REQUIRING 
FURTHER 
INQUIRY 


to order any person resident or present in Canada to be 
examined upon oath before, or to produce books, papers, 
records or other documents to a Member of the Commis- 
sion or before or to any other person named for the pur- 
pose by the order of such Member; 


to penalize a person pursuant to the Combines Investiga- 
tion Act, for contempt or otherwise, after first applying 
to a judge of appropriate jurisdiction and receiving the 
judge’s certificate that the power may be exercised in the 
manner disclosed in the application; 


to hold hearings when the Commission receives from the 
Director a statement of evidence or material obtained in 
an inquiry. Any person against whom an allegation has 
been made in such statement must be allowed full oppor- 
tunity to be heard in person or by counsel. The Commis- 
sion can make no report against any such person unless 
he has been allowed such full opportunity; 


to consider the statement submitted by the Director 
together with such further or other evidence as the Com- 
mission considers advisable; 


to make a written report on such an inquiry and transmit 
it to the Minister. The report must review the evidence 
and material, appraise the effect of the practices disclosed 
upon the public interest and contain recommendations as 
to the application of remedies provided in the Combines 
Investigation Act, or other remedies. Any such report 
must be made public by the Minister within 30 days of 
receiving it unless the Commission states in writing to 
him that withholding publication would better serve the 
public interest. In that case the Minister may decide 
whether the report shall be made public, in whole or in 
part; 


to make an interim report to the Minister on inquiries 
under Section 32 or 33 when the Commission is unable to 
appraise effectively the effect of arrangements and prac- 
tices revealed in the inquiry; 


to require the Director of Investigation and Research to 
make further inquiry, to require him to submit documen- 
tary evidence obtained in an inquiry, to require returns of 
information to be made and to subpoena witnesses to tes- 
tify under oath, in cases in which the Commission has 
made an interim report. When the Commission has 


> This power may be exercised by any Member of the Commission. 


HEARINGS 
UNDER 

ParT IV.1 AND 
ISSUANCE OF 
ORDERS 


RESCISSION OR 
VARIATION OF 
ORDER 


HEARINGS 
IN GENERAL 
INQUIRIES 
(Sec. 47) 


INITIATION OF 
GENERAL 
INQUIRIES 


SUPPLYING 
HEARINGS 
OFFICERS 


SHIPPING 
CONFERENCES 
EXEMPTION ACT 


obtained such further information as it requires to 
appraise effectively the effect on the public interest, it 
must make a final report to the Minister; 


to hold hearings under Part IV.1 of the Combines Investi- 
gation Act and, in the event that the Commission makes 
one or more of the particular findings specified in Part 
IV.1, to issue orders of an appropriate nature. Proceed- 
ings under this Part are undertaken by the Commission 
on application by the Director. Hearings under Part IV.1 
are normally held in public, but the Chairman of the 
Commission is empowered to order that all or any part 
of a hearing be held in private. 


to rescind or vary orders under Part IV.1 upon applica- 
tion by the Director or a person if the Commission finds 
that circumstances have changed or the original order has 
proven ineffectual; 


to hold hearings in inquiries carried out by the Director 
of Investigation under Section 47 of the Combines Inves- 
tigation Act. The Commission must consider any evidence 
Or argument brought before it under Section 47(1) 
together with such further evidence or material as the 
Commission deems advisable and report to the Minister 
in writing. As in the case of other inquiries under the Act, 
full oppo:tunity must be given to persons whose activities 
are examined in the inquiry to be heard in person or by 
counsel. A report of the Commission on a Section 47 
inquiry is subject to the same public disclosure provisions 
as its other reports. Section 47 is the section of the Act 
that provides for general inquiries because the Director 
makes no allegation of an offence in such an inquiry. 
Rather, he presents evidence and argument regarding 
‘¢ . . the existence and effect of conditions or practices 
relating to any product that may be the subject of trade 
or commerce and which conditions or practices are related 
to monopolistic situations or restraint or trade...” 


to request theDirector to make an inquiry under Section 
47 of the Combines Investigation Act. The Director is 
obliged to carry out such an inquiry; 


to provide hearings officers to preside over hearings 
(under Section 17 of the Act) at which a representative 
of the Director examines witnesses under oath. 


In addition, the Commission has a duty to hold hearings 
and make reports under the Shipping Conferences 
Exemption Act. 


Nature of Proceedings Under Section 17 


The purpose of the Section 17 hearings is to enable the Director to secure 
such evidence and information as may assist him, after he has considered such 
evidence in connection with any other evidence or information in his posses- 
sion, to decide whether he should terminate an inquiry (e.g., on the grounds 
of insufficient evidence) or continue it; and if the latter, to decide whether to 
have the matter taken before a court of appropriate jurisdiction, or brought 
before the Restrictive Trade Practices Commission by way of a statement of 
evidence (Section 18) or a statement of material (Section 47). 


The function of hearings officer at a Section 17 hearing is normally per- 
formed by a single Member of the Commission, but frequently some other 
person named for the purpose has been assigned the task. This examination 
of witnesses must be carried on in private unless the Chairman of the Commis- 
sion orders the hearings to be held in public, in whole or in part. Such exa- 
minations proceed without there being any allegations of any offence having 
been committed and without any suggestion that there is a situation related to 
monopoly or restraint of trade. 


The hearings officer in a Section 17 inquiry does not make any judgment 
on the evidence and testimony entered into the record of the hearing, for there 
are no issues before him. His function is to see to the orderly conduct of the 
examinations in conformity with the Combines Investigation Act, the procedural 
precedents established thereunder, and — most importantly — the rules of 
natural justice. 


After a Section 17 hearing, the evidence and testimony received remain 
in the custody of the Director; the Commission does not judge them in any 
way unless and until they are incorporated into a statement of evidence or a 
statement of material submitted to the Commission by the Director and, even 
then, only after the hearing required by the Act has been held. 


Nature of Proceedings Before the Commission 


The hearings under Section 17 are to be distinguished from the hearings 
held before the full Commission at a later stage in an inquiry, after the Direc- 
tor of Investigation and Research has presented to the Commission either a 
statement of evidence containing allegations of infractions of the Combines 
Investigation Act (Section 18) or a statement of material asserting that there is 
a situation related to monopoly or restraint of trade (Section 47). Such hear- 
ings before the full Commission may be held either in public or in private as 
the Chairman decides. It has been usual for the hearings under a Section 47 
inquiry to be held in public. Hearings may take place before the full Commis- 
sion consisting of the Chairman, the Vice-Chairman, and the two other Mem- 
bers. It is not uncommon, however, for a hearing or part of one to take place 
before a panel of three Members with either the Chairman or the Vice-Chair- 
man presiding. 


SECTION 18 The hearings before the Commission in a Section 18 

INQUIRIES inquiry take the form of adversarial proceedings. The Direc- 
tor or his representative (normally counsel) presents a docu- 
ment, frequently running to several hundred pages, called 
a statement of evidence, which presents the evidence and 
argument in support of the allegations which he makes 
against the persons or firms named in it. The Director’s 
counsel argues in support of his statement and may call 
witnesses whom he examines under oath. The persons 
against whom the Director has made allegations have the 
right to be represented by counsel and to be examined by 
their counsel. They may be cross-examined by the Direc- 
tor’s counsel. They or their counsel have the right to 
cross-examine the Director’s witnesses and to produce their 
own documentary evidence. Members of the Commission 
may examine witnesses on both sides. Commission hearings 
under Section 18 have become rare in the last decade. 


SECTION 47 The hearings before the Commission under Section 47 

INQUIRIES (‘‘general inquiries’’), which are much more common, are 
similar in terms of procedure to hearings under Section 18. 
The Director (or his representative) submits a statement to 
the Commission but he does not make any allegation of 
infractions of the Act therein. The Director argues in sup- 
port of the position he takes in his statement and he may 
call witnesses or produce additional evidence. All parties 
named in the statement have the right to be heard in full in 
person or through counsel and may call their own witnesses 
and produce their own evidence. They may cross-examine 
the Director’s witnesses. The Director, in turn, may cross- 
examine the parties’ witnesses. A Commissioner may exam- 
ine any witness. In these general inquiries, which the Com- 
mission has habitually held in public, the Commission 
frequently invites the public to make submissions in writing 
or orally or both. Persons who appear to present their briefs 
may be cross-examined by the Director, the other parties, 
or the Commissioners. Generally the rules of procedure at 
such inquiries are relaxed and the Commission relies on a 
rule of fairness in directing the proceedings. Section 47 
inquiries have dealt with such matters as drugs, bid deposi- 
tories in the construction industry, ophthalmic goods and 
telecommunications equipment. 


3 The last such hearings were held in June 1971, in an Inquiry Relating to the Sale, Dis- 
tribution and Supply of Beer in Ontario. (Report, 1972.) 


REPORTS 


Part IV.1 
INQUIRIES 


The ultimate result in either of the above types of 
inquiry is a written report by the Commission to the Minis- 
ter of Consumer and Corporate Affairs. The Commission 
itself can take no action on its findings or recommendations 
in these inquiries: all it can do is report to the Minister and 
recommend remedies to him; the decision as to what reme- 
dies, if any, to apply remains his alone. This is true of both 
Section 18 and Section 47 inquiries. 


Attention should be drawn to an error commonly made 
when referring to a statement of evidence or a statement of 
material (sometimes referred to as ‘‘green books’’ from the 
usual colour of their covers) submitted to the Commission 
by the Director in the two previous types of inquiry. These 
documents are not ‘‘reports’’ within the meaning of the 
Combines Investigation Act. Only the Restrictive Trade 
Practices Commission issues reports, properly so-called, in 
these cases. The error of calling the Director’s written state- 
ments ‘‘reports’’ may mislead the general public into believ- 
ing that such statements are the final, considered position 
of the federal government’s anti-combines administration 
on the facts and issues in particular inquiries. They are not. 
That position appears in the Commission’s reports, whether 
they relate to Section 18 inquiries or Section 47 inquiries. 
The ultimate position of the Government of Canada is found 
in whatever steps may be taken by way of court action or 
other measure undertaken by the Minister. 


The proceedings under Part IV.1 are broadly similar to 
those under Section 18 or Section 47 as to their general con- 
duct and their adversarial nature, but they are subject to 
the Rules established by the Restrictive Trade Practices 
Commission for the conduct of Part IV.1 hearings. The 
Commission’s rules are not always bound by strict court- 
room procedures. The overriding considerations are the rules 
of fairness and natural justice. The Commission has held 
hearings in four cases under Part I[V.1 in the last three 
fiscal years. 


In proceedings under Part IV.1 the end results vary. 
The Director, whose application to the Commission for an 
order executory upon the party or parties named in the 
application has started the proceeding, may seek to with- 
draw his application and the Commission may agree to such 
withdrawal. If the proceeding is completed, the Commis- 
sion may refuse in whole or in part to issue the order sought 
by the Director. In such case it delivers a written decision 
indicating the reasons for its refusal. If the Commission 
agrees to issue the order sought, or agrees to issue an order 


which differs in some respect from that sought by the Direc- 
tor, the resulting order becomes executory upon the persons 
or corporations named in it. The Commission may vary or 
rescind an order made under Part IV.1 on application by 
the Director or a person(s) against whom the order was 
made. The Commission may make such modifying or 
rescinding order only after affording the Director and the 
person(s) affected by the original order full opportunity to 
be heard and only if the Commission finds: 


“*. . that at the time of the application the circum- 
stances that led to the making of the order have 
changed and in the circumstances that exist at that 
time the order would not have been made or is inef- 
fective to achieve its intended purpose, .. .”’ (Act, 
Bp se) 


THE ORGANIZATION OF THE COMMISSION 


The Commission and its Staff 


The Commission consists of four members appointed for 10 years during 
good behaviour, one of whom is appointed Chairman and another, Vice-Chair- 
man, by the Governor in Council. The members of the Commission are: 


Chairman: O.G. Stoner 

Members: R.S. MacLellan, Q.C. 
F. Roseman, Ph.D. 
L.R. Wilson 


The senior staff of the Commission consists of the Registrar and Secre- 
tary, G.M. Payette; a Senior Economist, Richard St. George; an Economist, 
and the Executive Assistant to the Chairman and Assistant Secretary to the 
Commission, Miss Rollande Gravel. 


The support staff is as follows: 


R. Dow G. Lappa 
S.D. Fulton G. Migneault 
D. Hayes Eee Rorter 
L.D. Hindle JRC Sim 

M. Howard N. Whalen 


With respect to the Petroleum Inquiry, the senior staff consists of the 
Executive Director, J.S. Church; and the Counsel, B.C. McDonald. 


The Petroleum Inquiry’s support staff is as follows: 


N. Barrain de la Galissoniére B. Glover 
M. Bélanger L. Plummer 
M. De Carufel 


The Commission is authorized under Section 23 of the Act to retain, with 
the approval of the Governor in Council, temporary technical and professional 
assistance as may be required in carrying out the Act. 


Location 
The Combines Investigation Act specifies: 


‘The office of the Commission shall be in the city of Ottawa in the 
Province of Ontario, but sittings of the Commission may be held at 
such other places as the Commission may decide.”’ 


Accordingly the Commission’s offices are located at the following 
address: 


Legion House 
359 Kent Street 
Ottawa, Ontario 


The Commission’s mailing address is: 


P.O. Box 336 
Station ‘A’ 
Ottawa, Ontario 
KIN 8V3 


Although the Commission holds many of its hearings at Legion House, the 
extensive nature of certain inquiries necessitates that it hold hearings elsewhere 
in Canada. Some major inquiries have in fact involved the Commission in sit- 
tings in most regions and large cities of the country. 


Ministerial and Administrative Accountability 


From its inception in November 1952 until 1965 the Commission had 
reported to the Minister of Justice. At the end of 1965 the President of the 
Privy Council became the Minister responsible for the administration of the 
Combines Investigation Act and hence the Minister to whom the Commission 
reported. In June 1966, the proclamation of the Government Reorganization 
Act set up the Department of the Registrar General and made its Minister 
responsible for the Combines Investigation Act; hence he became the Minister 
to whom the Commission reported. When the Department of Consumer and 
Corporate Affairs was established in December 1967, replacing the Department 
of the Registrar General, the Minister of Consumer and Corporate Affairs 
became the Minister to whom the Commission reports. The Commission still 
reports to the Minister of Consumer and Corporate Affairs but P.C. 1980-1855 
of July 10, 1980, made the Commission an agency designated as a department 
for the purposes of the Financial Administration Act. That instrument also made 
the Chairman of the Commission its Chief Executive Officer and Deputy Head 
for purposes of the Public Service Employment Act and the Financial Admin- 
istration Act. The Commission has a separate vote from the Department of Con- 
sumer and Corporate Affairs in the Estimates and is fully accountable as a quasi- 
judicial agency to Parliament. 


Budget 


The following table presents the Commission’s budgets for the fiscal years 
1982-83 and 1983-84: 
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1982-83 1983-84 

Salaries $1,073,000 $ 997,000 

Temporary Help 5,000 5,000 

Other Operating Costs 651,000 $77,000 

$1,729,000 $1,579,000 

Salary Adjustment Reserve 73,000 51,000 

1,802,000 1,630,000 

Employee Benefits 149,000 136,000 

(Superannuation) 

1,951,000* 1,766,000*+ 


* Does not include other services provided without charge by other departments. 


t+ Actual expenditures in 1983-84 were $1,358,000 and thus $408,000 in funds 


lapsed. 


Person- Years 


1982-83 
26** 


1983-84 


26** 


** Nine person-years have been allocated on a determinate basis for the 


duration of the Petroleum Inquiry. 


Service to the Public 


The Restrictive Trade Practices Commission ensures that members of the 
public can obtain services in both official languages, in accordance with the 


provisions of the Official Languages Act. 
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THE BACKGROUND AND HISTORY OF THE RESTRICTIVE 
TRADE PRACTICES COMMISSION 


The Founding Legislation, 1952 


The Restrictive Trade Practices Commission was created by An Act to 
amend the Combines Investigation Act and the Criminal Code* which was 
assented to on July 4, 1952. That Act provided for the division of the federal 
government’s anti-combines activities between two bodies, the Director of 
Investigation and Research on the one hand and the Restrictive Trade Prac- 
tices Commission on the other. The former, to be appointed by the Governor in 
Council, was directed to ‘‘. . . cause an inquiry to be made into all such matters 
as he considers necessary to inquire into with the view of determining the 
facts’’ provided that certain requirements had been complied with. The Com- 
mission, to consist of not more than three members appointed by the Governor 
in Council, was assigned the duty to ‘‘. . . make a report in writing and without 
delay transmit it to the Minister,’’ i.e., the Minister of Justice, after the pro- 
ceedings specified in the Act had been completed. The Commission was 
assigned the duty of receiving from the Director of Investigation and Research 
and considering any statement of evidence which the latter might make on an 
inquiry under specified sections of the Act or of the Criminal Code and subse- 
quently of holding a hearing at which persons against whom the Director had 
made allegations should be allowed full opportunity to be heard in person or 
by counsel. 


The 1952 Amendments gave the Commission five other functions. 


e They provided for the issuance of orders by a Member of 
the Commission on the ex parte application of the Direc- 
tor, or on his own motion, to any person present or resi- 
dent in Canada to be examined upon oath before such 
Member or any other person named for the purpose by 
such Member’s order. 

e A Member of the Commission was empowered to order 
a witness to produce books, papers, records, or other docu- 
ments to the Member or other person. Such orders were 
to be signed by a Member of the Commission. 


4 Hereinafter sometimes referred to as the ‘£1952 Amendments.’’ 
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e The 1952 Amendments in effect provided that hearings for 
the examination of witnesses at the inquiry stage should 
be presided over by a Member of the Commission. 

e The Amendments required that a Member of the Com- 
mission certify any notice that the Director, upon ex parte 
application, might wish to issue for the making to him of 
written returns of information by a person or corporation. 

e The Amendments also required that before the Director 
could enter premises to search for documentary evidence 
and subsequently to examine it or to take it away for further 
examination or copying he would have to make an ex parte 
application to a Member of the Commission before 
exercising such power of search and seizure; and the legis- 
lation granted Commission Members the power to author- 
ize such search and seizure by the Director. 


The 1952 Amendments gave the Commission or any Member thereof all 
the powers of a commissioner appointed under Part I of the Inquiries Act — 
the powers most frequently associated with Royal Commissions. 


Reasons for the Separation of Functions 


From 1937 up to the coming into force of the 1952 Amendments, the 
Combines Investigation Act had assigned both functions — investigation and 
reporting — to one and the same official, the Commissioner of Combines, who 
reported to the Minister of Justice. As a result, the Commissioner was seen as 
policeman, prosecutor and judge — a very questionable arrangement. It was 
therefore not surprising that this feature of the Combines Investigation Act was 
studied by an independent Committee appointed in 1950 that subsequently 
became known as the MacQuarrie Committee after one of its members, the 
Honorable Mr. Justice J.H. MacQuarrie of the Supreme Court of Nova Scotia. 
(The other two members were Dr. W.A. Mackintosh, later Principal of Queen’s 
University, and Dr. George F. Curtis, Dean of Law at the University of British 
Columbia.) Their report, known as the ‘‘MacQuarrie Report,’’ recommended 
that the two functions be separated. 


The reasoning that impelled the MacQuarrie Committee to recommend the 
separation of the two functions and their assignment to two distinct entities 
is set forth in detail in the MacQuarrie Report. The following extracts illustrate 
the Committee’s thinking: 


“There are three distinct procedural stages contemplated by the 
legislation — first, investigation; second, appraisal; and third, judi- 
cial, legislative and executive action. The latter is assigned to separate 
agencies, the former two are united in one official. 


This union of functions is, in our opinion, a basic weakness of the 
legislation. It is neither right in principle nor sound administratively. 
Its effect is to place the Commissioner, on whom disparate duties are 
cast, in an equivocal position. 
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As investigator, his duties are explicitly marked out by the Act. In the 
Sirst place he has to determine the over-all policy that should govern 
the operation of the Commission, select the parts of the economy and 
the industries within it that should be subject to investigation and the 
methods by which the investigation should be carried out. . . 


It is he who in practice first puts the machinery in motion . . . In the 
preliminary stages he must make the inquiry that determines whether 
a full scale investigation shall proceed under his direction. If this is 
entered upon he has the general supervision of the work of investiga- 
tion which follows . . . 


When an investigation is completed, the Commissioner is required by 
the Act to assume an entirely different and an incongruous role. He 
must make an appraisal, intended to be public in nearly all cases, of 
the situation which has been brought to light by the investigation 
carried out at his instance and under his direction. He is given the 
compromising appearance of being ‘at one and the same time prose- 
cutor and judge.’ No matter how fully his assessment of a situation 
may be justified by results, its value is lessened by the inconstancy of 
his position... 


The dual position which the Commissioner occupies give a certain 
plausibility to the criticism, however ill or well founded it may be, that 
the parties are pre-judged before having the right to a trial in the 
ordinary way... 


It would seem advisable to make a clean, organizational break between 
the functions of investigation and research and of appraisal and report, 
and to make it manifest that confusion of the two functions cannot 
OCCULT an. 


We recommend that the present duties of the Commissioner should 
be divided and assigned to two separate agencies — an agency for 
investigation and research and a board for appraisal and report.’’ 
(MacQuarrie Report, pp. 29-31) 


The MacQuarrie Committee made some definite proposals regarding the 
nature of the ‘‘board’s’’ report: 


“We think that the report should retain its importance and that indeed 
its scope might be somewhat widened and its significance strengthened. 


There has been some tendency for the report to become merely a pre- 
liminary stage in prosecution. This tendency should be checked. The 
report should review the evidence, set out the facts of the conditions 
or practices complained of and inform the Minister and the public as 
to how, in its opinion, the practices worked. Nothing that is helpful 
in understanding the conditions or practices or will contribute to the 
maintenance of competition and the lessening of monopoly should be 
excluded from the report. It should reach conclusions on whether or 
not competition has been restricted or lessened and whether in the 
opinion of the board the conditions or practices have operated or are 
likely to operate to the detriment of the public . . 
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We do not think the report should recommend prosecution or non- 
prosecution. This should be left to the Minister’s decision ...”’ 
(MacQuarrie Report, p. 34) 


The Committee’s recommendations regarding the composition of the 
‘‘board’’ included the following: 


‘“‘We recommenda: 


(1) That an administrative board should be established reporting to 
the Minister and composed of members chosen for their knowledge, 
skill and integrity and not as representatives of interested groups and 
appointed for a tenure that would secure their independence. ’’ (Mac- 
Quarrie Report, p. 47.) 


While the emphasis of the Commission’s work has now shifted from reviewing 
evidence and reporting to the Minister under Section 18 of the Act to general 
inquiries under Section 47 and dealing with reviewable practices under Part IV.1 
of the Act, the basic rationale for the Commission outlined by the MacQuarrie 
Report is still valid today. 
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LATER LEGISLATIVE DEVELOPMENTS 


The 1952 Amendments came into force on November 1, 1952. The 
Restrictive Trade Practices Commission began its existence on that date. 


In 1970 the Act was amended to permit the appointment of a fourth member 
to the Commission. 


In 1976 the Commission’s powers and duties were considerably increased, 
as indicated below. 


Events Leading to the Enlargement of the 
Powers and Duties of the Commission in 1976 


The Commission’s ‘‘TBA Report,’’ 1962 


In its ‘“TBA Report’’> of 1962 the Restrictive Trade Practices Commission 
had recommended that the Combines Act include definitions of exclusive deal- 
ing and tying arrangements and that these practices as defined be prohibited. 
It also recommended that: 


“. . agreements or arrangements which give one or more suppliers 
exclusive or preferred access to a group of outlets in return for a com- 
mission on Sales to such outlets be prohibited where such agreements 
or arrangements are likely to lessen competition substantially, tend 
to create a monopoly or exclude competitors from a market to a signi- 
ficant degree.’’ (TBA Report, p. 133). 


The Commission believed that specific prohibition of market access agreements 
of an unduly restrictive character would be desirable provided ‘‘it could be 
framed in a way which would not prejudice selling arrangements of an innoc- 
uous or beneficial nature’ (TBA Report, p. 135). By 1966 the Government had 
decided not to implement those recommendations by themselves, but rather to 
reconsider them as part of any review of the Combines Investigation Act as 
a whole ‘‘in the light of both the views of the Economic Council and the 
constitutional position as it may emerge.’’ 


> The proper title is: Report on an Inquiry into the Distribution and Sale of Automobile 
Oils, Greases, Anti-Freeze, Additives, Tires, Batteries, Accessories and Related 
Products. 
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Economic Council of Canada’s Interim 
Report on Competition Policy, 1969 


On July 22, 1966, the Government made a special reference to the Eco- 
nomic Council of Canada requesting it to study and advise on three matters 
of which the second was combines, mergers, monopolies and restraint of trade. 


In its Interim Report on Competition Policy (July 1969), the Economic 
Council proposed that federal anti-combines policy be no longer confined within 
the criminal law framework: 
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. . we recommend that Canadian competition policy continue to 
retain certain broad prohibitions of price-fixing and closely related 
practices, misleading advertising, and resale price maintenance. The 
definition of these offences and of legal ‘defences’ available to alleged 
offenders would be altered somewhat, but the offences would remain 
in large measure per se and also criminal. All other matters of rele- 
vance for competiton policy, including mergers and a wide range of 
trade practices, would become the responsibility of a new, civil law 
tribunal.’’ (Economic Council of Canada, Interim Report on Com- 
petition Policy, pp. 100-101.) 


The Economic Council set forth its reasoning for proposing this change: 


“‘The basic reasons for seeking to place some of the federal govern- 
ment’s competition policy on a civil law basis would be to improve 
its relevance to economic goals, its effectiveness, and its acceptability 
to the general public. The greater flexibility afforded by civil law is 
especially to be desired in those areas of the policy that do not lend 
themselves well to relatively unqualified prohibitions and that may in 
addition call for some case-by-case consideration of the likely economic 
effects of particular business structures or practices. . . .”’ (Economic 
Council of Canada, Interim Report on Competition Policy, p. 109.) 


The Economic Council proposed the creation of a new tribunal, the ‘‘Com- 
petitive Practices Tribunal,’’ to administer that portion of the anti-combines 
work to be placed on a civil law footing. Because the Government subsequently 
chose not to act on the recommendation to create a Competitive Practices 
Tribunal, there is no need to review in detail all its proposed areas of responsi- 
bility. But the Council proposed that the employment of certain classes of trade 
practice would be referrable to the Tribunal. Examples were: refusal to deal, 
basing-point pricing, exclusive dealing and tying arrangements, market-access 
arrangements, and consignment selling. The Tribunal’s concern was to be 
whether such practices were likely to lessen competition to the detriment of 
final consumers. When it found a practice to be so, the Tribunal was to be 
empowered to take various forms of remedial action. 


The /nterim Report did not recommend that exclusive dealing and tying 
arrangements and market-access agreements be made criminal offences under 
the Combines Investigation Act. It proposed rather that they be included in 
the list of trade practices referrable under civil law to the proposed Competi- 
tive Practices Tribunal. 
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The Result 


The impact of the RTPC’s TBA Report and of the Economic Council of 
Canada’s recommendations was reflected in the Amendments to the Combines 
Investigation Act passed by Parliament in 1975 and proclaimed in force on 
July 1, 1976. The Amending Act did not create a Competitive Practices Tri- 
bunal, but it did create a new role and a new area of responsibility for the 
Restrictive Trade Practices Commission by inserting Part IV.1, ‘‘Matters 
Reviewable by the Commission,’’ into the Combines Investigation Act. 


Amendments of 1976 — Part IV.1, 
Matters Reviewable by the Commission 


Part IV.1 conferred a quasi-judicial function upon the Restrictive Trade 
Practices Commision and, for the purposes of that Part, made it a court of 
record. (As such, the Commission tends often to follow court procedures with 
respect to many matters although it has wider latitude than the Courts in exer- 
cising its discretion.) Part IV.1 empowers the Commission to issue orders to 
suppliers directing them to do certain things, e.g., supply a buyer, cease to carry 
on a particular trade practice or refrain from acting in compliance with an order, 
law, or decision emanating from a foreign country. The Commission may issue 
such orders only after it has made a finding that the trade practice involved 
has had a specified, undesirable effect upon the market. 


Action under Part IV.1 is initiated by the Director of Investigation and 
Research who applies to the Commission for an order or orders designed to 
rectify situations arising from: a person’s inability to obtain adequate supplies 
of a product on the usual trade trms; consignment selling, when used by a 
supplier to control prices or to discriminate between dealers or consignees; 
exclusive dealing, market restriction, or tied selling; and the applicability in 
Canada of a decree, order or judgment of a foreign court or of a foreign law. 


Before the Commission makes its findings and issues orders, if any, it must 
first hold hearings at which every person or supplier against whom the Direc- 
tor seeks an order must be afforded a reasonable opportunity to be heard. Any 
person or supplier who would be subject to any order the Commission might 
issue has the right to cross-examine any witness called by the Director and also 
to call and examine witnesses and produce documents on his own behalf. 
Proceedings under Part IV.1 are conducted according to the Restrictive Trade 
Practices Commission Rules,® which were published in the Canada Gazette. 
These proceedings are normally conducted in public, but the Chairman may 
order that all or any portion of such proceedings be conducted in private. 


6 SOR/76-181 of March 10, 1976 as amended by SOR/77-296 of April 4, 1976. 
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DUTIES UNDER OTHER ACTS 


In addition to its duties under the Combines Investigation Act, the Com- 
mission has certain functions under two other acts. 


The Shipping Conferences Exemption Act, 1979, Section 12, Chapter 39, 
exempts certain shipping conference practices from the Combines Investigation 
Act but it provides for inquiries by the Director of Investigation and Research 
into the operations and effects of such conferences. Evidence or material col- 
lected would be considered by the Commission in much the same way as in a 
general inquiry under Section 47 of the Combines Investigation Act. Moreover, 
the Commission may request the Director to carry out such an inquiry, in which 
event the Director is required to do so. 


Under Section 114 of the Canada Corporations Act, the Commission is 
empowered to initiate an investigation of a company and to appoint an inspec- 
tor for the purpose where it is shown to the Commission by the Minister or 
upon the solemn declaration of applicant shareholders that there are reason- 
able grounds for believing that the operations of the company should be inves- 
tigated. The Commission in such a case exercises powers and functions similar 
to those used in inquiries under the Combines Investigation Act. 


The Canada Corporations Act was replaced by the Canada Business Cor- 
porations Act, which was assented to on March 24, 1980, and came into force 
on December 15, 1980, by which the authorization of such investigation and 
the investigatory powers have been transferred to a court. The Commission has 
no responsibility under the Canada Business Corporations Act. However, it was 
to continue to have power or responsibilities under the previous Act until 
March 24, 1980, by which time all corporations incorporated under the previous 
Act would have had to apply for a certificate of continuance under the new 
Act, with the proviso, however, that the cases already started would go forward. 
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ACTIVITIES DURING THE FISCAL YEAR 1983-84 


Proceedings under Part IV.1 
Cineplex Corporation Inquiry 


On December 22, 1982, the Director of Investigation and Research filed 
an application with the Restrictive Trade Practices Commission pursuant to 
Section 31.2 of the Act, asking for an order against Respondents, Astral Films 
Limited — Les Films Astral Limitée; Columbia Pictures Industries Inc.; Para- 
mount Productions Inc. — Productions Paramount Inc.; MCA International 
B.V., carrying on business under the name and style of United Artists Cor- 
poration and Twentieth Century-Fox Film Corporation to compel them to accept 
Cineplex Corporation as a customer and to supply it with commercially valu- 
able motion pictures on usual trade terms or for such other order as may be just. 


Respondents filed requests for particulars from Applicant. Three sets of 
particulars were produced on March 1, March 15 and April 8, 1983. A pre- 
hearing conference was held on May 4, 1983 in order to determine the schedul- 
ing and the procedures that would govern the hearings which were set to 
commence on May 30, 1983. The date for filing replies by Respondents was 
extended from April 25 to May 20, 1983. In the meantime, Respondents filed 
applications to prohibit the Commission from proceeding with the hearings. 
All applications were dismissed by the Federal Court of Canada. Intervenors 
Rokemay Theatres Limited and Landmark Cinemas of Canada applied before 
the Federal Court of Canada to be added as Respondents in these proceedings, 
which applications were also denied. 


The hearings scheduled to begin on May 30th were postponed until June 3, 
1983. On that day, the Director made a verbal request for a postponement of 
hearings under Section 19 of the Commission’s Rules Relating to Practice and 
Procedure. Given that Applicant and Respondents had reached an Agreement 
on the conditions governing the distribution practices of Respondents, the Com- 
mission acceded to the Director’s request for a postponement of hearings on 
the Application for one year, or for a shorter period as set out in the Agree- 
ment. The Commission requested that a copy of the Agreement signed by the 
Respondents and the Director’s signed reply be sent to the Commission before 
the Order took effect. The Commission did effectively receive a copy of the 
Agreement duly signed by all parties involved. 


The above was subject to the following considerations. The operation of 
the Agreement remained to be tested. Modifications of some of its conditions 
could be required as experience with its operation was acquired, therefore the 
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Commission required that the Director report in writing to the Commission 
whether the Agreement operated in a satisfactory manner without amendments, 
or, if amendments were made, the nature of such amendments. The Commis- 
sion reserved the right to reconvene the parties at that time or at any stage, 
if circumstances so required. 


On March 15, 1984, the Director filed an interim report to the Commis- 
sion on the Operation of the Undertakings given by Six Major Motion Picture 
Distributors. The Director has been encouraged by the improvements noted in 
the distribution of motion pictures in Canada to date as a result of the under- 
takings. The increased availability of subsequent runs and in limited cases of 
first runs, has increased the opportunities for exhibitors other than Famous 
Players and Odeon to obtain supplies of commercially valuable motion pictures. 
However, the information with respect to first run motion pictures is such that 
the Director is not dissuaded from the position that a case continues to exist 
with respect to the inability of exhibitors other than Famous Players and Odeon 
to obtain first runs of motion pictures. 


The distributors have each advised the Director of their desire to meet 
separately with him to discuss the particular concerns with respect to their con- 
duct. It is the Director’s present intention to continue to monitor the operation 
of the undertakings for the purpose of making a further assessment and report 
to the Commission by June 30, 1984. 


Inquiries under Section 18 


The Commission did not hold any hearings or make any reports on inquiries 
under Section 18 during 1983-84. 


Inquiries under Section 47 


One inquiry (Petroleum) was in progress at the beginning of the fiscal year. 
Following receipt of a Statement of Evidence and Material in 1981, a general 
inquiry was launched during the fiscal year 1981-82. 


The Petroleum Industry Inquiry 


On February 27, 1981, the Director of Investigation and Research, pur- 
suant to Section 47 of the Combines Investigation Act, submitted to the Com- 
mission a 1700-page statement of evidence and material, entitled ‘‘The State 
of Competition in the Canadian Petroleum Industry’’, collected in the course 
of an inquiry relating to the Exploration for, and the Importation, Production, 
Purchase, Manufacture, Storage, Transportation, Distribution, Barter, Sale and 
Supply of Crude Oil, Petroleum, Refined Petroleum Products and Related 
Products. 


In view of the serious allegations made in the Director’s submission and 
the public’s interest in the marketing of petroleum products, the Commission 
ordered on March 3, 1981 that the resulting Inquiry be conducted in public. 


To assist it with this Inquiry, the Commission engaged legal counsel and 
established a small, temporary secretariat. Other preliminary steps taken to struc- 
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ture and expedite the Inquiry are described in the Commission’s Annual Report 
for 1982-83. 


The first substantive hearings of the Inquiry took place in Ottawa in October 
1981, when opening submissions from all principal participants were received. 
These initial hearings were followed by several months of hearings in centres 
across the country in order to give individual Canadians, local or regional busi- 
nesses and associations and provincial governments an opportunity to address 
the Commission regarding current concerns, government policies, or practices 
in the Canadian petroleum industry as they relate to the degree of competition 
in the industry. A wide variety of individuals and organizations appeared before 
the Commission at these regional hearings. 


The regional hearings were followed by lengthy hearings held in Ottawa 
beginning in the spring of 1982. These hearings continued until December 1983. 


The Commission has heard the testimony of over 200 witnesses during 
186 days of hearings. The evidence now before the Commission includes 
approximately 40,000 pages of testimony and over 1800 exhibits involving 
approximately 100,000 pages of material. 


The Inquiry has examined the policies of governments at all levels, as well 
as the practices of companies, large and small, in the industry that might inhibit 
competition or restrict the entry of new participants or innovations. 


As the Inquiry moves into its final stages and into fiscal year 1984-85 the 
Commission is receiving evidence concerning possible remedies proposed by the 
Director which he believes would increase competition in the Canadian petro- 
leum industry. 


The Commission expects to submit its Report to the Minister in the course 
of fiscal year 1984-85. 


Activities under the Canada Corporations Act 


The Commission’s report ‘‘An Investigation of the Affairs and Manage- 
ment of Javelin International Limited’’ was transmitted to the Minister on 
September 26, 1983. 


On May 9, 1977, an application was made by the Minister of Consumer 
and Corporate Affairs, pursuant to subsection 114(1) of the Canada Corpora- 
tions Act, for the issuance of an Order for the investigation of Canadian Javelin 
Limited by the Restrictive Trade Practices Commission and for the appoint- 
ment of an inspector for that purpose. 


The Commission ordered that an investigation be made of the affairs and 
management of Canadian Javelin Limited; of its source and disposition of capital 
funds; its maintenance of corporate books and accounting records; its disclosure 
of financial and other information to shareholders; its compliance with statutory 
obligations; its acquisition, operation and disposition of its assets and those 
of its affiliated companies; the disposition of its shares and of those of its 
affiliated companies; and its dealing with affiliated companies. The order also 
provided that F.H. Sparling, Director, Corporations Branch, Department of 
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Consumer and Corporate Affairs, be appointed as Inspector for the purpose 
of the investigation. 


The Inspector obtained hundreds of documents from the premises of Javelin 
and individuals associated with Javelin, and from the files of the R.C.M.P. 
In 1980, twenty-six witnesses were summoned to appear and give evidence under 
oath before a Member of the Commission or his nominee in Ottawa, Toronto, 
Montreal, and St. John’s. 


On January 26, 1982 the Inspector submitted a Statement of Evidence to 
the Commission summarizing his position on the facts in the investigation. 
A copy of the Statement was also sent to Messrs. J.C. Doyle, H. Ducharme, 
R. Balestreri and J.R. Smallwood. The statement specified five instances which 
the Inspector alleged were ‘‘frauds perpetrated by Doyle and his accomplices 
against Javelin and its shareholders’’. 


On April 26, 1982 the Commission commenced hearings to receive evidence 
and argument on behalf of the Inspector and from all persons against whom 
an allegation had been made in the Statement of Evidence. The Inspector filed 
some three hundred documents and the transcripts of the evidence obtained 
in the investigation. The Commission heard thirteen witnesses in thirty-two 
sitting days. Many of these witnesses had testified in the investigative stage and 
were re-called by defending Counsel for cross-examination or re-examination. 
The Commission also entered many further exhibits. 


The Commission found ‘‘that of the five specific allegations of fraud made 
by the Inspector, four have been substantiated. This alone leads us in the words 
of Section 114(27) of the Canada Corporations Act ‘in the public interest’ to 
‘request the Minister to institute and maintain or settle proceedings in the name 
of the company whose affairs and management were the subject of the investi- 
gation and report’, — Javelin International Limited’’. 


On April 7, 1982 the Quebec Superior Court appointed Mr. Michel Robert, 
Q.C., as receiver manager of Javelin with ‘‘full power to carry on all the busi- 
ness affairs of Javelin’’ and suspended the Board of Directors. Mr. Robert 
testified at length concerning Javelin’s affairs as he found them when he took 
control of the company. In particular he recounted in detail his unsuccessful 
attempts to obtain control of the substantial assets of Pavonia, S.A., a 
Panamanian Corporation owned by Javelin. Court proceedings were instituted 
in Panama seeking to obtain the books and records of the company and to 
require a shareholders meeting. 


The Inspector pressed the Commission to recommend to the Minister that 
legislation be enacted providing for the winding-up of the company under 
trusteeship, for the cancellation of Mr. John C. Doyle’s shares of Javelin stock, 
and imposing the cost of the investigation on Mr. Doyle. 


The recommendations are reproduced in Appendix 2. 


Activities under the Shipping Conferences Exemption Act 


The Commission did not have any inquiry before it under the Shipping 
Conferences Exemption Act in the fiscal year. 
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Activities in Relation to Section 17 


During the year the Commission provided hearings officers to preside over 
examination of witnesses under oath by representatives of the Director of Inves- 
tigation and Research in a considerable number of inquiries, the vast majority 
of which were held in private. Although a Member of the Commission acted 
as hearings officer in some of these examinations under Section 17, the func- 
tion was delegated (in accordance with Sections 17(1) and 12(2) of the Act) in 
several cases to other persons named for the purpose by a Member of the 
Commission. 
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APPENDIX 1 


STATISTICS 1983-84 


Documents signed by Members of the Commission 
during the fiscal year 1983-84 


Certification of Notices 
for written return of 
Search Orders Subpoenas information 


76 146 l 


Number of days of Hearings 


Section 17 of the Section 47 of the 
Combines Combines Canada Corporations 
Investigation Act Investigation Act Act 
47 93 6 


Pastel Vel/of the 
Combines 
Investigation Act 


29 


APPENDIX 2 


SUMMARY OF RECOMMENDATIONS 


An Investigation of the Affairs and Management 
of Javelin International Limited 


“‘The Commission recommends that three trustees be appointed with full 
power over the assets and business affairs of Javelin, including power to sell 
or Otherwise dispose of all Javelin assets. 


Javelin has many problems which cannot be expected to be resolved in a 
short time such as settlement of its tax matters and its litigation to regain 
management control of Pavonia. The trustees should be appointed for an initial 
term of five years. 


However, Javelin is not an active entrepreneurial corporation, and in the 
opinion of the Commission is not likely to be. Its revenues consist almost entirely 
of payments from operations with which it is not associated. The interests of 
the shareholders would best be served by an orderly winding-up of the company. 
The trustees should seek to sell its assets and distribute the proceeds to the 
shareholders. In the event that reasonable prices cannot be obtained for certain 
properties, trusteeship could be continued for the purpose of receiving and 
distributing the income from the properties. However, any decision to retain 
assets should be taken in the light of the costs of continuing the trusteeship 
and distributing dividends to numerous shareholders. The trustees should have 
power to borrow as need be to protect the assets of the company. They should 
not require power to purchase new assets except as necessary to preserve present 
assets during the winding-up process. 


In the opinion of the Commission the trustees will face a difficult task in 
retrieving control of Pavonia. Litigation can be expected to be protracted, 
particularly if the intent of those now in control is not to seek a settlement of 
outstanding issues, but to retain Pavonia assets for as long as possible. The 
trustees should have all such assistance as Canadian authorities can provide to 
bring this matter to a conclusion in the Courts of the Republic of Panama. Until 
litigation is completed or the trustees otherwise gain control, and Javelin has 
a full accounting of the assets of Pavonia, shares of Javelin held directly or 
indirectly by Mr. Doyle and persons now in control of the management of 
Pavonia, should be held by the trustees or the Court as a security on behalf 
of the other shareholders of Javelin. 
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In addition, the Commission recommends that the Canadian Government 
should take action as soon as possible with the Panamanian Government to 
guard against any further erosion of shareholders’ interests. One such step would 
be to ask the Panamanian Government to place Pavonia under the control of 
the Panamanian equivalent of a receiver-manager until the court actions by the 
Canadian receiver-manager described earlier are resolved.”’ 


DTT) se 


Chairman 


poke 10 Ocal 


Commissioner 


TB Keen 


Commissioner 


Ottawa 
September 26, 1983 
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APPENDIX 3 
EXAMPLE OF A DISCONTINUED INQUIRY UNDER PART IV.1 


Because of the novelty of proceedings under Part IV.1 it is appropriate 
to complete the picture of the Commission’s work under this Part by an account 
of a case which was discontinued before the fiscal year 1981-82. 


The Director of Investigation and Research 
and National Rubber Company Limited 


On June 6, 1977, the Director filed an Application with the Restrictive Trade 
Practices Commission, pursuant to Section 31.2 of the Combines Investigation 
Act, asking for an order requiring that the Respondent accept Federal Indus- 
trial Door Ltd. as a customer on the usual trade terms, by supplying to Federal 
Industrial Door Ltd. sheets of masticated rubber, being one of the products 
manufactured by the Respondent, or for such other order as might be just. 


In the Application, the Director alleged that National Rubber Company 
Limited (Respondent) would sell its masticated rubber in sheets measuring 
100” x 60” x %” to W.B. McGuire Engineering Co. Ltd. for the manufactur- 
ing of impact traffic doors and National Rubber would not sell the said rubber 
sheets to Federal Industrial Door Ltd., although Federal was and had been a 
customer of National Rubber for a number of years in relation to other prod- 
ucts of National Rubber. 


In its Reply to the Director’s Application, the National Rubber Company 
Limited indicated that it had not refused to fill any order for such sheets received 
from any normal trade purchaser willing and able to meet its usual trade terms 
and that it was willing to supply sheets of masticated rubber to Federal Indus- 
trial Door Ltd. on its usual trade terms, and had subsequently supplied Federal 
Industrial Door Ltd. with the product in question. On November 14, 1977, the 
Director requested an adjournment in order to determine whether the objec- 
tives of the Act had been fully realized. The Commission adjourned the matter 
until May 15, 1978, for formal disposition. 


On May 3, 1978, the Director notified the Commission of his intention 
to withdraw the application. On May 10, 1978, the Commission formally 
accepted the withdrawal of the Application because the statutory remedy sought 
was no longer required. The proceeding was discontinued. 
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APPENDIX 4 


MEMBERS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 


CHAIRMAN 


Mr. O.G. Stoner was appointed Chairman of the Commission on April 
20, 1979. Prior to this appointment, Mr. Stoner was a Commissioner of the 
Lambert Royal Commission on Financial Management and Accountability. 
Previously he served as Deputy Minister of the Department of Industry, Trade 
and Commerce from 1975 to 1977. In this period, he also served as Vice-Chair- 
man of Export Development Corporation and member of the Board of Direc- 
tors of DeHavilland Aircraft Corporation. He was Deputy Minister of Trans- 
port from 1969 to 1975. From 1964 to 1968, he was Deputy Clerk of the Privy 
Council and Deputy Secretary to the Cabinet and served as Acting Secretary 
to the Cabinet from July 1967 to May 1968. Mr. Stoner joined the Department 
of External Affairs in 1947 and served in various capacities on the economic 
side, notably as head of Economic Affairs in Ottawa from 1959 to 1964, and 
as Canada’s first representative to the EEC in Brussels from 1956 to 1959. Mr. 
Stoner received an honorary doctorate of law from the University of Western 
Ontario on June 11, 1980. 


Mr. Stoner was born August 21, 1922. 


MEMBER 


Mr. Robert S. MacLellan, Q.C., was appointed a Member in May 1974, 
prior to which he practised law in Ottawa. He was Chairman of the Commis- 
sion from 1963 to 1970. He practised law in Sydney, N.S., from 1948 to 1963 
and served as a Progressive Conservative Member of Parliament for Inverness- 
Richmond from 1958 to 1962. 


Mr. MacLellan was born July 2, 1925. 


MEMBER 


Dr. Frank Roseman was appointed a Member in May 1974. He obtained 
his doctorate in economics at Northwestern University, specializing in indus- 
trial organization and competition policy. After lecturing on economics at Lake 
Forest College and the University of Western Ontario, Dr. Roseman joined the 
staff of the Economic Council of Canada in 1967 as consultant until 1969. Until 
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his appointment as a member of the Commission, he was Associate Professor 
of Economics at the University of Alberta. He had also served as a consultant 
to various private sector companies, and has written or collaborated on a number 
of economic books and articles. 


Dr. Roseman was born November 23, 1934. 


MEMBER 


Mr. Lawrence R. Wilson was appointed a Member in December 1982. Fol- 
lowing his studies at the University of Ottawa, where he obtained his B.A. in 
1959 and his LL.L. in 1962, Mr. Wilson practised law in Montreal. He was 
associated with Desjardins, Ducharme and Partners from 1963-1970, with Geof- 
frion & Prud’homme from 1970-1976 and with Clarkson & Tétrault from 1976 
until his appointment as a Member. He is a Member of the Quebec Bar and 
the Canadian Bar Association. 


Mr. Wilson was born July 12, 1935. 
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APPENDIX 5 


THE COMMISSION’S REPORTS SINCE 1952 


Report Concerning Alleged Instances of Resale Price Maintenance of Soap and 
Soap Products in the Montreal District. 1953. 


Report Concerning Alleged Price Discrimination between Retail Hardware 
Dealers in North Bay, Ontario. 1953. 


Report Concerning Alleged Attempt at Resale Price Maintenance in the Sale 
of Certain Household Supplies in the Chicoutimi-Lake St. John District, Quebec. 
1953. 


Report Concerning an Alleged Combine in the Distribution and Sale of Gaso- 
line at Retail in the Vancouver Area. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Sale 
of China and Earthenware. 1954. 


Report Concerning Alleged Instances of Resale Price Maintenance in the Dis- 
tribution and Sale of Television Sets in the Toronto District. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Wire Fencing in Canada. 1954. 


Report Concerning an Alleged Combine in the Distribution and Sale of Coal 
in the Timmins-Schumacher Area. 1954. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Beer in Canada. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Asphalt and Tar Roofings and Related Products in Canada. 1955. 


Report Concerning a Manufacturer’s Advertising Plan Alleged to Constitute 
Resale Price Maintenance in the Distribution and Sale of Certain Household 
Appliances. 1955. 


Report Concerning an Alleged Combine in the Manufacture, Distribution and 
Sale of Transmission and Conveyor Equipment and Related Products. 1955. 


Report Concerning the Retail Distribution and Sale of Coal in Winnipeg. 1956. 


Report Concerning the Manufacture, Distribution and Sale of Quilted Goods, 
Quilting Materials and Related Products. 1956. 
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Report Concerning the Manufacture, Distribution and Sale of Boxboard Grades 
of Paperboard. 1956. 


Report Concerning the Production, Purchase and Sale of Flue-Cured Tobacco 
in Ontario. 1956. 


Report Concerning the Sugar Industry in Western Canada and a Proposed 
Merger of Sugar Companies. 1957. 


Report Concerning the Manufacture, Distribution and Sale of Metal Culverts 
and Related Products. 1957. 


Report Concerning the Purchase of Pulpwood in Certain Districts in Eastern 
Canada. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Yeast. 1958. 
Report Concerning the Production, Distribution and Sale of Zinc Oxide. 1958. 


Report Concerning the Wholesale Trade in Cigarettes and Confectionery in the 
Edmonton District. 1958. 


Report Concerning the Manufacture, Distribution and Sale of Ammunition in 
Canada. 1959. 


Report Concerning the Distribution and Sale of Electrical Construction Materials 
and Equipment in Ontario. 1959. 


Report Concerning the Sale and Distribution of Surgical Rubber Gloves and 
Certain Other Surgical Supplies. 1959. 


Report Concerning the Sugar Industry in Eastern Canada. 1960. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Gasoline in the Toronto Area. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Specialty Bags 
and Related Products. 1960. 


Report Concerning the Distribution and Sale of Coal in Sault Ste. Marie, 
Ontario. 1960. 


Report Concerning the Production and Supply of Newspapers in the City of 
Vancouver and Elsewhere in the Province of British Columbia. 1960. 


Report Concerning the Manufacture, Distribution and Sale of Transparent 
Packaging Products and Related Products. 1960. 


Report Concerning the Manufacture, Distribution, Supply and Sale of Belts. 
1960. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — Texaco Canada Limited). 1961. 


Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — Supertest Petroleum Corporation, Limited). 
1961. 
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Report Concerning the Distribution and Sale of Gasoline in the Toronto Area 
(Alleged Price Discrimination — The British American Oil Company Limited). 
1961. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Cameras and Related Products (Arrow Photographic 
Equipment Limited). 1961. 


Report Concerning the Meat Packing Industry and the Acquisition of Wilsil 
Limited and Calgary Packers Limited by Canada Packers Limited. 1961. 


Report Concerning Alleged Attempts at Resale Price Maintenance in the Dis- 
tribution and Sale of Cameras and Related Products (Garlick Films Limited). 
1961. 


Report Concerning the Manufacture, Distribution and Sale of Paperboard 
Shipping Containers and Related Products. 1962. 


Report Concerning the Acquisition of the Common Shares of Hendershot Paper 
Products Limited by Canadian International Paper Company. 1962. 


Report Concerning the Acquisition by Bathurst Power & Paper Company 
Limited of Wilson Boxes, Limited. 1962. 


Report Concerning the Manufacture, Distribution and Sale of Evaporated Milk 
and Related Products. 1962. 


Report Concerning the Distribution and Sale of Electric Appliances, Electric 
Shavers and Accessory Products (Sunbeam Corporation (Canada) Limited). 
1962. 


Report of an Alleged Combine in the Matter of a Call for Tenders by the Town 
of Duvernay for the Construction of Sewers and Water Mains. 1964. 


Report Concerning the Sale of Plumbing and Heating Supplies and Related 
Products in the City of Montreal and Elsewhere in the Province of Quebec. 1964. 


Report of the Production, Distribution and Supply of Newspapers in the 
Sudbury-Copper Cliff Area. 1964. 


Report Concerning the Distribution, Supply and Sale of Plumbing Supplies and 
Related Products. 1964. 


Report — Road Surfacing in Ontario. 1964. 


Report of an Alleged Combine in the Matter of the Sale and Distribution of 
Milk in the Ottawa, Ontario, Area. 1964. 


Report in an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Pencils. 1964. 


Report of an Inquiry under the Combines Investigation Act Concerning the 
Manufacture, Distribution and Sale of Propane in British Columbia. 1965. 


Report Relating to the Acquisition in 1962 of the Times-Journal Newspaper, 
Published in Fort William, Ontario. 1965. 
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Report in the Matter of an Inquiry under the Combines Investigation Act in 
Connection with the Transportation of Commodities by Water from and to 
Ports in Eastern Canada. 1965. 


Report Relating to the Supply, Transportation and Application of Asphalt Mixes 
used in the Paving and Repair of Municipal Streets in the Cities of Ottawa and 
Eastview, Ontario, and Hull, Quebec. 1965. 


Report in the Matter of an Inquiry under the Combines Investigation Act into 
the Production, Purchase, Sale and Supply of Plumbing, Heating and Air Con- 
ditioning Equipment and Related Products in Metropolitan Toronto and 
Elsewhere in the Province of Ontario. 1965. 


Report in the Matter of an Inquiry Relating to the Manufacture, Formulation, 
Distribution and Sale of Weed Killers, Insecticides and Related Products. 1965. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Mary Maxim Knitting Wool, Patterns and Accessories Thereof in Canada. 1966. 


Report Relating to the Production, Manufacture, Sale and Supply of Ready- 
Mixed Concrete in Windsor, Ontario. 1966. 


Report Relating to the Distribution and Sale of Gasoline in the City of Winnipeg 
and Elsewhere in the Province of Manitoba. 1966. 


Report Concerning the Production, Distribution and Sale of Phosphates, Other 
Phosphorous Chemicals and Sodium Chlorate. 1966. 


Report in the Matter of an Inquiry Relating to the Supply and Sale of Eggs 
in Kingston and Collins Bay, Ontario. 1967. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Laminated Timbers in Ontario and Quebec. 1967. 


Report Concerning the Production, Manufacture, Supply and Sale of Cast Iron 
Soil Pipe and Fittings in the Prairie Provinces and British Columbia. 1967. 


Report in the Matter of an Inquiry Relating to the Distribution, Sale and Supply 
of Glassware and Related Products in Canada. 1968. 


Report in the Matter of an Inquiry Relating to the Production, Distribution 
and Sale of Skim Milk, Cream and Related Products (Montreal). 1968. 


Report in the Matter of an Inquiry Relating to the Supply and Installation of 
Resilient Flooring and Related Products in Metropolitan Toronto. 1968. 


Report in the Matter of an Inquiry Relating to the Distribution and Sale of 
Gasoline and Related Products in the Sudbury Area. 1969. 


Report in the Matter of an Inquiry Relating to the Supply and Transportation 
of Asphalt Paving Materials in the Province of Ontario. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale or Supply of Printed Forms and Related Articles. 1970. 


Report in the Matter of an Inquiry Relating to the Quotations in 1965 to the 
Province of Quebec on Public Tenders 162 and 163 for the Sale or Supply of 
Business Forms. 1970. 


40 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Corrugated Metal Pipe and Related Products. 1970. 


Report in the Matter of an Inquiry Relating to the Production, Manufacture, 
Sale and Supply of Electric Lamps and Related Products. 1971. 


Report in the Matter of an Inquiry Relating to the Sale, Distribution and Supply 
of Beer in Ontario. 1972. 


RESEARCH INQUIRIES 


Report on an inquiry into Loss-Leader Selling. 1955. 


Report Transmitting a Study of Certain Discriminatory Pricing Practices in the 
Grocery Trade made by the Director of Investigation and Research. 1958. (The 
study included in this report is also published separately.) 


Report Concerning the Business of Automobile Insurance in Canada. 1960. 


Report on an Inquiry into the Distribution and Sale of Automotive Oils, Greases, 
Anti-Freeze, Additives, Tires, Batteries, Accessories and Related Products. 1962. 
(Included as an appendix to the report is the Material collected for Submission 
to the Restrictive Trade Practices Commission in the course of an Inquiry under 
Section 42 of the Combines Investigation Act.* This appendix is also published 
separately.) 


Report Concerning the Manufacture, Distribution and Sale of Drugs. 1963. 
(Included as an appendix to the report is the Material collected for Submission 
to the Restrictive Trade Practices Commission in the course of an Inquiry under 
Section 42 of the Combines Investigation Act Relating to the Manufacture, 
Distribution and Sale of Drugs.* This appendix is also published separately.) 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Establishment and Operation of Bid 
Depositories and other Systems Employed for the Transmission of Tenders 
from Trade Contractors or Suppliers of material or Equipment to General 
Contractors and other Contract Awarding Authorities in the Construction 
Industry. 1976. 


Report in the Matter of an Inquiry under Section 47 of the Combines Investi- 
gation Act in connection with the Production, Supply, Distribution and Sale 
of Ophthalmic Goods in Canada. 1978. 


Part I, dealing with Interconnection, of a Report in the Matter of an Inquiry 
under Section 47 of the Combines Investigation Act in connection with the 
Manufacture, Production, Distribution, Purchase, Supply and Sale of Com- 
munication Systems, Communication Equipment and Related Products. 1981. 


Part II, dealing with the Proposed Reorganization of Bell Canada, of a Report 
in the Matter of an Inquiry under Section 47 of the Combines Investigation 


* The ‘‘Green Book’’ of the Director of Investigation and Research in this inquiry. 


4] 


Act in connection with the Manufacture, Production, Distribution, Purchase, 
Supply and Sale of Communication Systems, Communication Equipment and 
Related Products. 1982. 


Part III, dealing with the Impact of Vertical Integration on the Equipment 
Industry, of a Report in the Matter of an Inquiry under Section 47 of the Com- 
bines Investigation Act in connection with the Manufacture, Production, Dis- 
tribution, Purchase, Supply and Sale of Communication Systems, Communica- 
tion Equipment and Related Products. 1983. 
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DECISIONS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 
UNDER PART IV;1 OF THE 
COMBINES INVESTIGATION ACT 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and Bombardier Limited. 1980. 


Decision of the Restrictive Trade Practices Commission in a case involving the 
Director of Investigation and Research and BBM Bureau of Measurement. 1981. 


REPORT UNDER THE CANADA 
CORPORATIONS ACT. 


An Investigation of the Affairs and Management of Javelin International 
Limited. 1983. 
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Dear Minister, 


I attach the Annual Report of the Restrictive Trade 
Practices Commission for the fiscal year 1984-85. While 
there is no statutory requirement for this Report, it does 
provide an accounting of the Commission's operations. More- 
over, it clearly delineates the functions of the Commission 
as distinct from those of the Director of Investigation and 
Research. It thus seemed sensible to continue to submit an 


Annual Report as a useful instrument of public disclosure and 
information. 


Yours sincerely, 


OF Whee 


O.G. Stoner 


The Honourable Michel Cété, P.C., M.P. 


Minister of Consumer and Corporate Affairs 
House of Commons 


Ottawa, Ontario 


me 


PRESENT FUNCTIONS OF THE COMMISSION 


The Restrictive Trade Practices Commission is one of the 
two entities established by the Combines Investigation Act to 
carry on the federal government's anti-combines work, the 
other being the Director of Investigation and Research. With 
the exception of certain functions under the Shipping Confer- 
ences Exemption Act (mentioned briefly below), all the 
present functions of the Commission are specified in the 
Combines Investigation Act. They are as follows: 


CERTIFYING - to ’certify that “the Director may issue a 
ORDERS FOR written notice requiring any person or of- 
RETURNS OF ficer of a corporation to make and deliver 
INFORMATION to him a written return of such information 


with respect to the person's business as is 
required by the notice; 


CERTIFYING - to certify that the Director may, by written 

ORDERS FOR notice, require evidence upon affidavit or 

EVIDENCE ON written affirmation; 

AFFIDAVIT 

CONCURRENCE - to give its written concurrence to the dis-— 

iN> DISCON- continuance of an inquiry in any case in 

TINUANCE OF which evidence has been brought before the 

INQUIRIES Commission, when the Director is of the 
opinions thats sfurther. inquiry )is nol pjastiS 
fied; 

1 

The certificate can be issued by any Member of the Commis— 

sion on ex parte application of the Director. (An ex 


parte application is one made without notice to the person 
named in the application. ) 


ISSUANCE OF 
ORDERS TO 
TESTIFY 
UNDER OATH 


POWER TO ° 
PENALIZE 
FOR CONTEMPT 


HOLDING OF ° 
HEARINGS 


CONSIDERATION . 
OF DIRECTOR'S 
STATEMENTS 


REPORT ° 


2 


to order any person resident or present in 
Canada to be examined upon oath before, or 
to produce books, papers, records or other 
documents to a Member of the Commission or 
before or to any other person named for the 
purpose by the order of such Member; 


to penalize a person pursuant to the Com- 
bines Investigation Act, for contempt or 
otherwise, after first applying to a judge 
of appropriate jurisdiction and receiving 
the judge's certificate that the power may 
be exercised in the manner disclosed in the 
application; 2 


to hold hearings when the Commission re- 
ceives from the Director a _ statement of 
evidence or material obtained in an inquiry. 
Any person against whom an allegation has 
been made in such statement must be allowed 
full opportunity to be heard in person or by 
counsel. The Commission can make no report 
against any such person unless he has_ been 
allowed such full opportunity; 


to consider the statement submitted by the 
Director together with such further or other 
evidence as the Commission considers advis-— 
able; 


to make a written report on such an inquiry 
and transmit it to the Minister. The report 
must review the evidence and material, ap- 
praise the effect of the practices disclosed 
upon the public interest and contain recom- 
mendations as to the application of remedies 


This power may be exercised by any Member of the Commission. 


INTERIM 
REPORT 


REQUIRING 
FURTHER 
INQUIRY 


HEARINGS 
UNDER 
PART IV! 
AND 
ISSUANCE 
OF 

ORDERS 


provided in the Combines Investigation Act, 
or other remedies. Any such report must be 
made public by the Minister within 30 days 
of receiving it unless the Commission states 
in writing to him that withholding publica- 
tion would better serve the public interest. 
In that case the Minister may decide whether 
the report shall be made public, in whole or 
in part; 


to make an interim report to the Minister on 
inquiries under Section 32 or 33 when the 
Commission is unable to appraise effectively 
the effect of arrangements and practices 
revealed in the inquiry; 


to require the Director of Investigation and 
Research to make further inquiry, to require 
him to submit documentary evidence obtained 
in an inquiry, to require returns of infor- 
mation to be made and to subpoena witnesses 
to testify under oath, in cases in which the 
Commission has made an interim report. When 
the Commission has obtained such further 
information as it requires to appraise ef- 
fectively the effect on the public interest, 
fe must make antinal* report to the Minister; 


EO mnold= hearings tunder, Part , 1V.1  sonegche 
Combines Investigation Act and, in the event 
that the Commission makes one or more of the 
particular findings specified in Part IV.l, 
to issue orders of an appropriate nature. 
Proceedings under this Part are undertaken 
by the Commission on application by the 
Director. Hearings under Part IV.1 are 
normally held in public, but the Chairman of 
the Commission is empowered to order that 
aia "Or any part OL a. hearing pe” nerds io 
private. 


RESCISSION 
OR 
VARIATION 
OF ORDER 


HEARINGS 
IN 
GENERAL 
INQUIRIES 
(SEC.247> 


INITIATION 
OF 

GENERAL 
INQUIRIES 


to rescind or vary orders under Part IV.l 
upon application by the Director or a person 
if the Commission finds that circumstances 
have changed or the original order _ has 
proven ineffectual; 


to hold hearings in inquiries carried out by 
the Director of Investigation under Section 
47 of the Combines Investigation Act. The 
Commission must consider any evidence or ar- 
gument brought before it under Section 4/7(1) 
together with such further evidence or mate- 
rial as the Commission deems advisable and 
report to the Minister in writing. As in 
the case of other inquiries under the Act, 
full opportunity must be given to persons 
whose activities are examined in the inquiry 
to be heard in person or by counsel. A re- 
port of the Commission on a Section 4/7 
inquiry is subject to the same public dis- 
closure provisions as its other reports. 
Section 47 is the section of the Act that 
provides for general inquiries because the 
Director makes no allegation of an offence 
insjsuch, an “inquiry. Rather, he presents 
evidence and argument regarding "... the 
existence and effect of conditions or prac- 
tices relating to any product that may be 
the subject of trade or commerce and which 
conditions or practices are related to 
monopolistic situations. ‘or restraint Won 
tradentncm 


to request the Director to make an inquiry 
under Section 47 of the Combines Investiga- 
tion Act. .The Director-is obliged to ‘carry 
out such an inquiry; 


SUPPLYING - to provide hearings officers to preside over 
HEARINGS hearings (under Section 17 of the Act) at 
OFFICERS which a representative of the Director 


examines witnesses under oath. 


SHIPPING - In addition, the Commission has a duty to 
CONFERENCES hold hearings and make reports under the 
EXEMPTION ACT Shipping Conferences Exemption Act. 


Nature of Proceedings Under Section 17 


The purpose of the Section 17 hearings is to enable the 
Director to secure such evidence and information as may 
assist him, after he has considered such evidence in 
connection with any other evidence or information in his 
possession, to decide whether he should terminate an inquiry 
(e.-g-, on the grounds of insufficient evidence) or continue 
it; and if the latter, to decide whether to have the matter 
taken before a court of appropriate jurisdiction, or brought 
before the Restrictive Trade Practices Commission by way of a 
statement of evidence (Section 18) or a statement of material 
(Section 47). 


The function of hearings officer at a Section 1/7 hearing 
is normally performed by a single Member of the Commission, 
but frequently some other person named for the purpose has 
been assigned the task. This examination of witnesses must ~ 
be carried on in private unless the Chairman of _ the 
Commission orders the hearings to be held in public, in whole 
OG an part. Such examinations proceed without there being 
any allegations of any offence having been committed and 
without any suggestion that there is a situation related to 
monopoly or restraint of trade. 


The hearings officer in a Section 1/7 inquiry does not 
make any judgment on the evidence and testimony entered into 
the record of the hearing, for there are no issues before 
him. His function is to see to the orderly conduct of the 
examinations in conformity with the Combines Investigation 


Act, the procedural precedents established thereunder, and-- 
most importantly--the rules of natural justice. 


After a Section 1/7 hearing, the evidence and testimony 
received remain in the custody of the Director; the Commis- 
Sion does not judge them in any way unless and until they are 
incorporated into a statement of evidence or a statement of 
material submitted to the Commission by the Director and, 
even then, only after the hearing required by the Act has 
been held. 


Nature of Proceedings Before the Commission 


The hearings under Section 17 are to be distinguished 
from the hearings held before the full Commission at a later 
stage in an inquiry, after the Director of Investigation and 
Research has presented to the Commission either a statement 
of evidence containing allegations of infractions of the Com- 
bines Investigation Act (Section 18) or a statement of mate- 
rial asserting that there is a situation related to monopoly 
Or restraint of trade (Section 47). Such hearings before the 
full Commission may be held either in public or in private as 
the Chairman decides. It has been usual for the hearings 
under a Section 4/7 inquiry to be held in public. Hearings 
may take place before the full Commission consisting of the 
Chairman, the Vice-Chairman, and the two other Members. Le 
is not uncommon, however, for a hearing or part of one to 
take place before a panel of three Members with either the 
Chairman or the Vice-Chairman presiding. 


SECTION 18 The hearings before the Commission in a 
INQUIRIES Section 18 inquiry take the form of adver- 
sarial proceedings. The 4 Director ) or chits 


representative (normally counsel) presents a 
document, frequently running to several hun- 
dred pages, called a statement of evidence, 
which presents the evidence and argument in 
Support of the allegations which he makes 
against the persons or firms named in it. 


SECTION 47 
INQUIRIES 


3 


The Director's counsel argues in support of 
his statement and may call witnesses whom he 
examines under oath. The persons against 
whom the Director has made allegations have 
the right to be represented by counsel and 
to be examined by their counsel. They may 
be cross-examined by the Director's counsel. 
They or their counsel have the right to 
cross-examine the Director's witnesses and 
to produce their own documentary evidence. 
Members of the Commission may examine wit- 
nesses on both sides. Commission hearings 
under Section 18 have become rare in the 
last decade.3 


The hearings before the Commission 
under Section 47 ("general inquiries"), 
which are much more common, are similar in 
terms of procedure to hearings under Section 
18. The Director (or his representative) 
submits a statement to the Commission but he 
does not make any allegations of infractions 
of the Act therein. The Director argues in 
support of the position he takes in his 
statement and he may call witnesses or pro- 
duce additional evidence. All parties named 
in the statement have the right to be heard 
in full in person or through counsel and may 
call their own witnesses and produce their 
own evidence. They may cross-examine the 
Director's witnesses. The Director, in turn 
may cross-examine the parties' witnesses. A 
Commissioner may examine any witness. In 
these general inquiries, which the Commis- 
sioneehas  habttually® held: “in “public, ithe 


The last such hearings were held in June 19/71, in an Inquiry 
Relating to the Sale, Distribution and Supply of Beer in 


Ontario. 


(Report, 1972.) 


REPORTS 


Commission frequently invites the public to 
make submissions in writing or orally or 
both. Persons who appear to present their 
briefs may be cross-examined by the Direc- 
tor, the other parties, or the Commis- 
Sioners. Generally the rules of procedure 
at such inquiries are relaxed and _ the 
Commission relies on a rule of fairness in 
directing the proceedings. Section 47 
inquiries have dealt with such matters as 
pharmaceuticals, bid depositories in the 
construction industry, ophthalmic goods and 
telecommunications equipment and currently 
the petroleum industry. 


The ultimate result in either of the 
above types of inquiry is a written report 
by the Commission to the Minister of Consu- 
mer and Corporate Affairs. The Commission 
itself can take no action on its findings or 
recommendations in these inquiries; all it 
can do is report to the Minister and recom- 
mend remedies to him; the decision as _ to 
what remedies, if any, to apply remains his 
alone. This is true of both Section 18 and 
Section 47 inquiries. 


Attention should be drawn to an error 
commonly made when referring to a statement 
of evidence or ae statement of material 
(sometimes referred to as "green books” from 
the usual colour of their covers) submitted 
to the Commission by the Director in the two 
previous types of inquiry. These documents 
are not "reports" within the meaning of 
the Combines Investigation Act. Only the 
Restrictive Trade Practices Commission is- 
Sues reports, properly so-called, in these 
cases. The error of calling the Director's 
written statements “reports” may mislead the 
general public into believing that such 


PART IV.1 
INQUIRIES 


statements are the final, considered posi- 
tion of the federal government's anti- 
combines administration on the facts and 
issues in particular inquiries. They are 
not. That position appears in the Commis-— 
sion's reports, whether they relate to 
Section 18 inquiries or Section 4/7 inqui- 
ries. The ultimate position of the Govern- 
ment of Canada is found in whatever steps 
may be taken by way of court action or other 
measure undertaken by the Minister. 


The proceedings under Part IV.1 are 
broadly similar to those under Section 18 or 
Section 47 as to their general conduct and 
their adversarial nature, but they are sub- 
ject to the Rules established by the Re- 
strictive Trade Practices Commission for the 
conducts of yPart) sLV albahearings; The over- 
riding considerations are the rules of fair- 
ness and natural justice. The Commission 
has held hearings in four cases under Part 
Vee ae 


In proceedings under Part IV.1 the end 
results vary. The Director, whose applica- 
tion to the Commission for an order execu- 
tory upon the party or parties named in the- 
application has started the proceeding, may 
seek to withdraw his application and the 
Commission may agree to such withdrawal. If 
the proceeding is completed, the Commission 
may refuse in whole or in part to issue the 
order sought by the Director. In such case 
it delivers a written decision indicating 
the reasons for its refusal. If the Commis-— 
sion agrees to issue the order sought, or 
agrees to issue an order which differs in 


ow Oe 


some respect from that sought by the Direc- 
tor, the resulting order becomes executory 
upon the persons or corporations named in 
it. The Commission may vary or rescind an 
order made under Part IV.1 on application by 
the Director or a person(s) against whom the 
order was made. The Commission may make such 
modifying or rescinding order only after 
affording the Director and the _ person(s) 
affected by the original order full opportu- 
nity to be heard and only if the Commission 
finds: 


that at the time of the appltca- 
tion the cireumstances that led to 
the making of the order have changed 
and tn the ctreumstances that extst 
at that time the order would not 
have been made or ts tneffecttve to 
achieve tts intended purpose, 
(AGE, Ge ous. 
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THE ORGANIZATION OF THE COMMISSION 


The Commission and Its Staff 


The Commission consists of four Members appointed for 10 
years during good behaviour, one of whom is appointed Chair- 
man and another, Vice-Chairman, by the Governor in Council. 
The Members of the Commission are: 


Chairman: O.G. Stoner 
Vice-Chairman: R.B. Holden, Q.C. 
Members: F. Roseman, Ph.D. 


LcRe) Wis-son 


The senior staff of the Commission consists of the 
Registrar and Secretary, G.M. Payette; a Senior Economist, 
Richard St. George; an Economist, and the Executive Assistant 
to the Chairman and Assistant Secretary to the Commission, 
Miss Rollande Gravel. 


The support staff is as follows: 


R. Dow G. Migneault 
D. Hayes F.E. Porter 
L.D. Hindle J. Romain 
G. Lappa N. Whalen 


With respect to the Petroleum Inquiry, the senior staff 
consists’ of thes Executive Director, J.-S. Church; “and the 
Counsel, B.C. McDonald. 


The Petroleum Inquiry's support staff is as follows: 


M. Bélanger L. Plummer 
B. Glover 


The Commission is authorized under Section 23 of the Act 
to retain, with the approval of the Governor in Council, 
temporary technical and professional assistance as may be 
required in carrying out the Act. 
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Location 
The Combines Investigation Act specifies: 


The office of the Commtsston shall be tn the 
etty of Ottawa in the Province of Ontarto, but 
stttings of the Commisston may be held at such 
other places as the Commtsston may dectde. 


Accordingly the Commission's offices are located at the 
following address: 


Legion House 
359 Kent Street 
Ottawa, Ontario 


The Commission's mailing address is: 


P.O. Box 336 


Station; Ay 
Ottawa, Ontario 
KIN 8V3 


Although the Commission holds many of its hearings at 
Legion House, the extensive nature of certain inquiries 
necessitates that it hold hearings elsewhere in Canada. Some 
major inquiries have in fact involved the Commission in 
sittings in most regions and large cities of the country. 


Ministerial and Administrative Accountability 


From its inception in November 1952 until 1965 the 
Commission had reported to the Minister of Justice. At the 
end of 1965 the President of the Privy Council became the 
Minister responsible for the administration of the Combines 
Investigation Act and hence the Minister to whom the Commis-— 
sion reported. In June 1966, the proclamation of the 
Government Reorganization Act set up the Department of the 
Registrar General and made its Minister responsible for the 
Combines Investigation Act; hence he became the Minister to 
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whom the Commission reported. When the Department of Consumer 
and Corporate Affairs was established in December 1967, re- 
placing the Department of the Registrar General, the Minister 
of Consumer and Corporate Affairs became the Minister to whom 
the Commission reports. The Commission still reports to the 
Minister of Consumer and Corporate Affairs but P.C. 1980-1855 
of July 10, 1980, made the Commission an agency designated as 
a department for the purposes of the Financial Administration 
Act. That instrument also made the Chairman of the Commission 
its Chief Executive Officer and Deputy Head for purposes of 
the Public Service Employment Act and the Financial Adminis-— 
tration Act™ The Commission has a separate vote from the 
Department of Consumer and Corporate Affairs in the Estimates 
and is fully accountable as a quasi-judicial agency to 
Parliament. 


Budget 


The following table presents the Commission's budgets 
for the fiscal years 1983-84 and 1984-85. 


($000) 1983-84 1984-85 
Salaries SEM 961 
Temporary Help 5 10 
Other Operating Costs ey iy) 590 
eyo 561s 
Salary Adjustment Reserve Syl 10 
OSC LAL 
Employee Benefits Leis 104 
superannuation) 
1, 766% 145% 


* Does not include other services provided without charge by 
other departments. 


+ Actual expenditures in 1984-85 were $1,2/8,000 and thus 
$283,000 in funds lapsed. (Does not include Salary Adjust- 
ment Reserve and Employee Benefits). 


tie 


1983-84 1984-85 


Person-Years 26%** 23%** 


** Six person-years have been allocated on a determinate 
basis for the Petroleum Inquiry. 


Service to the Public 


The Restrictive Trade Practices Commission ensures that 
members of the public can obtain services in both official 
languages, in accordance with the provisions of the Official 
Languages Act. In its 1984 Report, the Commissioner of 
Official Languages made the following comments vis-a-vis the 
Restrictive Trade Practices Commission: 


The Restrictive Trade Practices Commisston matn- 
tained its enviable record tn the language fteld in 
1984. It can serve the publte tn both languages, 
employees can work in the language of thetr chotce, 
and 4 of tts 13 employees are Francophone. 
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DUTIES UNDER OTHER ACTS 


In addition to its duties under the Combines Investiga- 
tion Act, the Commission has certain functions under the 
Shipping Conferences Exemption Act. 


The Shipping Conferences Exemption Act, 19/79, Section 
12, Chapter 39, exempts certain shipping conference practices 
from the Combines Investigation Act but it provides for 
inquiries by the Director of Investigation and Research into 
the operations and effects of such conferences. Evidence or 
material collected would be considered by the Commission in 
much the same way as in a general inquiry under Section 4/7 of 
the Combines Investigation Act. Moreover, the Commission may 
request the Director to carry out such an inquiry, in which 
event the Director is required to do so. 
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ACTIVITIES DURING THE FISCAL YEAR 1984-1985 


Proceedings under Part IV.1 


The Commission did not receive any application under 
Part IV.1 of the Act from the Director of Investigation and 
Research during the fiscal year 1984-85. 


Inquiries under Section 18 


The Commission did not hold any hearings or make any 
reports on inquiries under Section 18 during 1984-85. 


Inquiries under Section 4/7 


One inquiry (Petroleum) was in progress at the beginning 
of the fiscal year. Following receipt of a Statement of 
Evidence and Material in 1981, a general inquiry was launched 
during the fiscal year 1981-82. 


The Petroleum Industry Inquiry 


On February 27, 1981, the Director of Investigation and 
Research, pursuant to Section 47 of the Combines Investiga- 
tion Act, submitted to the Commission a 1/00-page statement 
of evidence and material, entitled "The State of Competition 
in the Canadian Petroleum Industry", collected in the course 
of an inquiry relating to the Exploration for, and the 
Importation, Production, Purchase, Manufacture, Storage, 
Transportation, Distribution, Barter, Sale and Supply of 
Crude Oil, Petroleum, Refined Petroleum Products and Related 
Products. 


In view of the serious allegations made in the 
Director's submission and the public's interest in the 
marketing of petroleum products, the Commission ordered on 
March 3, 1981 that the resulting Inquiry be conducted in 
DUDLic. 
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To assist it with this Inquiry, the Commission engaged 
legal counsel and established a small, temporary secretariat. 
Other preliminary steps taken to structure and expedite the 
Inquiry are described in the Commission's Annual Report for 
1982-83% 


The first substantive hearings of the Inquiry took place 
in Ottawa in October 1981, when opening submissions from all 
principal participants were received. These initial hearings 
were followed by several months of hearings in centres across 
the country in order to give individual Canadians, local or 
regional businesses and associations and provincial govern- 
ments an opportunity to address the Commission regarding 
current concerns, government policies, or practices in the 
Canadian petroleum industry as they relate to the degree of 
competition in the industry. A wide variety of individuals 
and organizations appeared before the Commission at these 
regional hearings. 


The regional hearings were followed by lengthy hearings 
held@iin’ Ottawaiebesinninge™ invithe *spring “of 11982. These 
hearings continued until August 1984. 


The Commission has heard the testimony of over 200 
witnesses during 190 days of hearings. The evidence now 
before the Commission includes approximately 40,000 pages of 
testimony and over 1,800 exhibits involving approximately 
100,000 pages of material. 


The Inquiry has examined the policies of governments at 
all levels, as well as the practices of companies, large and 
small, in the industry that relate to competition in the 
market place and the public or consumer interest generally. 


The Commission expects to submit its Report to the 
Minister in the autumn of 1985. 
Activities under the Shipping Conferences Exemption Act 


The Commission did not have any inquiry before it under 
the Shipping Conferences Exemption Act in the fiscal year. 
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Activities in Relation to Section 1/7 


During the year the Commission provided hearings offi- 
cers to preside over examination of witnesses under oath by 
representatives of the Director of Investigation and Research 
in a considerable number of inquiries, the vast majority of 
which were held in private. Although a Member of the Commis-— 
sion acted as hearings officer in some of these examinations 
under Section 17, the function was delegated (in accordance 
with. Secttons 1/(1)s and el2(2)erofiethes Act) in Sone’ icaserste 
another person named for the purpose by a Member of the 
Commission. 


The Southam Decision and Its Aftermath 


The Supreme Court of Canada, in a unanimous decision 
rendered on September 17, 1984, held that subsection 10(3), 
and by implication subsection 10(1) of the Combines Investi- 
gation Act, are inconsistent with the provisions of section 8 
of the Canadian Charter of Rights and Freedoms, and therefore 
are of no force and effect. The most obvious effect of the 
Supreme Court's decision is to remove the Director's powers 
of search and seizure under the Act. In the long run, the 
federal Parliament may almost certainly be expected to amend 
the search and seizure provisions to meet the concerns 
articulated by the Supreme Court. In the meantime, it appears 
that all searches and seizures executed by Combines investi- 
gators in respect of alleged offences against the Act will 
have to proceed under Section 443 of the Criminal Code until 
the Act is amended. 


This decision is one of great importance to the business 
community and the public at large both because of the prac-— 
tical implications arising out of the removal of these powers 
of search and seizure and because, for the first time, the 
Supreme Court had occasion to expound upon its view of 
section 8 of the Charter of Rights, and the implications of 
such activities in terms of both the Canadian Constitution 
and the Charter of Rights. 


Bahk 


APPENDIX 1 


MEMBERS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 


CHAIRMAN 


Mr. 0.G. Stoner was appointed Chairman of the Commission 
on April 20, 1979. Prior to this appointment, Mr. Stoner was 
a Commissioner of the Lambert Royal Commission on Financial 
Management and Accountability. Previously he served as Deputy 
Minister of the Department of Industry, Trade and Commerce 
from 1975 to 1977. In this period, he also served as Vice- 
Chairman of Export Development Corporation and Member of the 
Board of Directors of DeHavilland Aircraft Corporation. He 
was Deputy Minister of Transport from 1969 to 1975. From 1964 
to 1968, he was Deputy Clerk of the Privy Council and Deputy 
Secretary to the Cabinet and served as Acting Secretary to 
the Cabinet from July 1967 to May 1968. Mr. Stoner joined 
the Department of External Affairs in 1947 and served in 
various capacities on the economic side, notably as head of 
Economic Affairs in Ottawa from 1959 to 1964, and as Canada's 
first representative to the EEC in Brussels from 1956 to 
9D le 


Mr. Stoner was born August 21, 1922 and educated at the 
University of Western Ontario, London, Ontario and Queen's 
University, Kingston. 


He served in the Canadian Armoured Corps in Northwest 
Europe from 1941 to 1945 and was decorated, retiring from 
active service with the rank of Major in 1945. 


Mr. Stoner received an honorary doctorate of law from 
the University of Western Ontario on June 11, 1980. 
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VICE-CHAIRMAN 


Mr. Richard B. Holden, Q.C. was appointed Vice-Chairman 
of the Restrictive Trade Practices Commission in December 
1984. Born in Montreal July 7, 1931, Mr. Holden studied at 
Westmount High School, McGill University, Université de 
Grenoble and Université de Montréal where he received B.A. 
and B.C.L. degrees with honours in political science. He also 
did post-graduate work at the Pulitzer School of Journalisn, 
Columbia University in New York. 


Mr. Holden practised civil and maritime law in Montreal 
after being called to the Bar of Quebec in 1956. He served 
On numerous committees of the Quebec and Canadian Bar Asso- 
ciations and was Secretary of the Bar of Montreal. In 1969, 
Mr. Holden served as Special Assistant to the Quebec Ombuds- 
man. He was appointed Queen's Counsel in 19/71. 


He has served as a Governor of Dawson College, Lecturer 
at the McGill Law Faculty and Special Advisor to the Minister 
of Justice. 


Mr. Holden was on the Board of Trustees of the Erskine 
and American United Church and Director of the Canadian 
Council of Christians and Jews. 


He is the author of "The Quebec Crucible” and has served 
as an Officer and Director of a number of Progressive 
Conservative associations. In May 19/79, Mr. Holden ran for 
Parliament in the electoral district of Dollard. 


MEMBER 


Dr. Frank Roseman was appointed a Member in May 1974. 
He obtained his doctorate in economics at Northwestern 
University, specializing in industrial organization and 
competition policy. After lecturing on economics at Lake 
Forest College and the University of Western Ontario, Dr. 
Roseman joined the staff of the Economic Council of Canada in 
1967 as consultant until 1969. Until his appointment as a 
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Member of the Commission, he was Associate Professor of 
Economics at the University of Alberta. He had also served 
as a consultant to various private sector companies, and has 
written or collaborated on a number of economic books and 
articles. 


Dr. Roseman was born November 23, 1934. 


MEMBER 


Mr. Lawrence R. Wilson was appointed a Member in 
December 1982. Following his studies at the University of 
Ottawa, where he obtained his B.A. in 1959 and his LL.L. in 
1962, Mr. Wilson practised law in Montreal. He was associated 
with Desjardins, Ducharme and Partners from 1963-19/0, with 
Geoffrion & Prud'homme from 1970-1976 and with Clarkson & 
Tétrault from 1976 until his appointment as a Member. He is 
a member of the Quebec and the Canadian Bar Associations. 


Mri Widisoniwas? borneJulyel2,9 1935. 
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APPENDIX 2 


THE COMMISSION'S REPORTS** SINCE 1952 


Report Concerning Alleged Instances of Resale Price Mainte- 


nance of Soap and Soap Products in the Montreal District. 
195 3% 


Report Concerning Alleged Price Discrimination Between Retail 
Hardware Dealers in North Bay, Ontario. 1953. 


Report Concerning Alleged Attempt at Resale Price Maintenance 
in the Sale of Certain Household Supplies in the Chicoutimi- 
Lake St. John District, Quebec. 1953. 


Report Concerning an Alleged Combine in the Distribution and 
Sale of Gasoline at Retail in the Vancouver Area. 1954. 


Report Concerning Alleged Instances of Resale Price Mainte- 
nance in the Sale of China and Earthenware. 1954. 


Report Concerning Alleged Instances of Resale Price Mainte- 
nance in the Distribution and Sale of Television Sets in the 
Toronto District. 1954. 


Report Concerning an Alleged Combine in the Manufacture, 
Distribution and Sale of Wire Fencing in Canada. 1954. 


Report Concerning an Alleged Combine in the Distribution and 
Sale of Coal in the Timmins-Schumacher Area. 1954. 


Report Concerning an Alleged Combine in the Manufacture, 
Distribution and Sale of Beer in Canada. 1955. 


Report Concerning an Alleged Combine in the Manufacture, 
Distribution and Sale of Asphalt and Tar Roofings and Related 
Products in Canada. 1955. 
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Report Concerning a Manufacturer's Advertising Plan Alleged 
to Constitute Resale Price Maintenance in the Distribution 
and Sale of Certain Household Appliances. 1955. 


Report Concerning an Alleged Combine in the Manufacture, 
Distribution and Sale of Transmission and Conveyor Equipment 
and Related Products. 1955. 


Report Concerning the Retail Distribution and Sale of Coal in 
Winnipeg. 1956. 


Report Concerning the Manufacture, Distribution and Sale of 
Quilted Goods, Quilting Materials and Related Products. 1956. 


Report Concerning the Manufacture, Distribution and Sale of 
Boxboard Grades of Paperboard. 1956. 


Report Concerning the Production, Purchase and Sale of Flue- 
Cured Tobacco in Ontario. 1956. 


Report Concerning the Sugar Industry in Western Canada and a 
Proposed Merger of Sugar Companies. 195/. 


Report Concerning the Manufacture, Distribution and Sale of 
Metal Culverts and Related Products. 195/. 


Report Concerning the Purchase of Pulpwood in Certain Dis— 
tricts in Eastern Canada. 1958. 


Report Concerning the Manufacture, Distribution and Sale of 
Yeast. 1958. 


Report Concerning the Production, Distribution and Sale of 
Zinc, Oxide. 1958. 


Report Concerning the Wholesale Trade in Cigarettes and 
Confectionery in the Edmonton District. 1958. 
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Report Concerning the Manufacture, Distribution and Sale of 
Ammunition in Canada. 1959. 


Report Concerning the Distribution and Sale of Electrical 
Construction Materials and Equipment in Ontario. 1959. 


Report Concerning the Sale and Distribution of Surgical Rub- 
ber Gloves and Certain Other Surgical Supplies. 1959. 


Report Concerning the Sugar Industry in Eastern Canada. 1960. 


Report Concerning Alleged Attempts at Resale Price Mainte- 
nance in the Distribution and Sale of Gasoline in the Toronto 
Areas hI9OOr 


Report Concerning the Manufacture, Distribution and Sale of 
Specialty Bags and Related Products. 1960. 


Report Concerning the Distribution and Sale of Coal in Sault 
Ste. Marie, Ontario. 1960. 


Report Concerning the Production and Supply of Newspapers in 
the City of Vancouver and Elsewhere in the Province of 
British Columbia. 1960. 


Report Concerning the Manufacture, Distribution and Sale of 
Transparent Packaging Products and Related Products. 1960. 


Report Concerning the Manufacture, Distribution, Supply and 
Sale of Belts. 1960. 


Report Concerning the Distribution and Sale of Gasoline in 
the Toronto Area (Alleged Price Discrimination - Texaco 
Canada Limited). 1961. 


Report Concerning the Distribution and Sale of Gasoline in 
the Toronto Area (Alleged Price Discrimination - Supertest 
Petroleum Corporation, Limited). 1961. 
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Report Concerning the Distribution and Sale of Gasoline in 
the Toronto Area (Alleged Price Discrimination - The British 
American Oil Company Limited). 1961. 


Report Concerning Alleged Attempts at Resale Price Mainte- 
nance in the Distribution and Sale of Cameras and Related 
Products (Arrow Photographic Equipment Limited). 1961. 


Report Concerning the Meat Packing Industry and the Acquisi- 
tion of Wilsil Limited and Calgary Packers Limited by Canada 
Packers Limited. 1961. 


Report Concerning Alleged Attempts at Resale Price Mainte- 
nance in the Distribution and Sale of Cameras and Related 
Products (Garlick Films Limited). 1961. 


Report Concerning the Manufacture, Distribution and Sale of 
Paperboard Shipping Containers and Related Products. 1962. 


Report Concerning the Acquisition of the Common Shares of 
Hendershot Paper Products Limited by Canadian International 
Paper Company. 1962. 


Report Concerning the Acquisition by Bathurst Power & Paper 
Company Limited of Wilson Boxes, Limited. 1962. 


Report Concerning the Manufacture, Distribution and Sale of 
Evaporated Milk and Related Products. 1962. : 


Report Concerning the Distribution and Sale of Electric 
Appliances, Electric Shavers and Accessory Products (Sunbeam 
Corporation (Canada) Limited). 1962. 


Report of an Alleged Combine in the Matter of a Call for 
Tenders by the Town of Duvernay for the Construction of 
Sewers and Water Mains. 1964. 


Report Concerning the Sale of Plumbing and Heating Supplies 
and Related Products in the City of Montreal and Elsewhere in 
the Province of Quebec. 1964. 
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Report of the Production, Distribution and Supply of News- 
papers in the Sudbury-Copper Cliff Area. 1964. 


Report Concerning the Distribution, Supply and Sale of 
Plumbing Supplies and Related Products. 1964. 


Report - Road Surfacing in Ontario. 1964. 


Report of an Alleged Combine in the Matter of the Sale and 
Distribution of Milk in the Ottawa, Ontario Area. 1964. 


Report in an Inquiry under the Combines Investigation Act 
Concerning the Manufacture, Distribution and Sale of Pencils. 
1964. 


Report of an Inquiry under the Combines Investigation Act 
Concerning the Manufacture, Distribution and Sale of Propane 
in British Columbia. 1965. 


Report Relating to the Acquisition in 1962 of the Times- 


Journal Newspaper, Published in Fort William, Ontario. 
1965. 


Report in the Matter of an Inquiry under the Combines Inves- 
tigation Act in Connection with the Transportation of Com- 
modities by Water from and to Ports in Eastern Canada. 1965. 


Report Relating to the Supply, Transportation and Application 
of Asphalt Mixes Used in the Paving and Repair of Municipal 
Streets in the Cities of Ottawa and Eastview, Ontario, and 
Hull, Quebec. 1965. 


Report in the Matter of an Inquiry under the Combines Inves- 
tigation Act into the Production, Purchase, Sale and Supply 
of Plumbing, Heating and Air Conditioning Equipment and 
Related Products in Metropolitan Toronto and Elsewhere in the 
Province of Ontario. 1965. 
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Report in the Matter of an Inquiry Relating to the Manufac- 
ture, Formulation, Distribution and Sale of Weed Killers, 
Insecticides and Related Products. 1965. 


Report in the Matter of an Inquiry Relating to the Distribu- 
tion and Sale of Mary Maxim Knitting Wool, Patterns and 
Accessories Thereof in Canada. 1966. 


Report Relating to the Production, Manufacture, Sale and 
Supply of Ready-Mixed Concrete in Windsor, Ontario. 1966. 


Report Relating to the Distribution and Sale of Gasoline in 
the City of Winnipeg and Elsewhere in the Province of 
Manitoba. 1966. 


Report Concerning the Production, Distribution and Sale of 


Phosphates, Other Phosphorous Chemicals and Sodium Chlorate. 
1966. 


Report in the Matter of an Inquiry Relating to the Supply and 
Sale of Eggs in Kingston and Collins Bay, Ontario. 196/. 


Report in the Matter of an Inquiry Relating to the Produc- 
tion, Manufacture, Sale and Supply of Laminated Timbers in 
Ontario and Quebec. 1967. 


Report Concerning the Production, Manufacture, Supply and 
Sates ol Cast (iron, Soil) tripe: and Fittings in the Prairie 
Provinces and British Columbia. 1967. 


Report in the Matter of an Inquiry Relating to the Distribu- 
tion, Sale and Supply of Glassware and Related Products in 
Canada. 19068. 


Report in the Matter of an Inquiry Relating to the Produc-— 
tion, Distribution and Sale of Skim Milk, Cream and Related 
Products (Montreal). 1968. 
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Report in the Matter of an Inquiry Relating to the Supply and 
Installation of Resilient Flooring and Related Products in 
Metropolitan Toronto. 1968. 


Report in the Matter of an Inquiry Relating to the Distribu- 
tion and Sale of Gasoline and Related Products in the Sudbury 
Area. 1969. 


Report in the Matter of an Inquiry Relating to the Supply and 
Transportation of Asphalt Paving Materials in the Province of 
Ontanio.. ” 1970. 


Report in’ the Matter of an Inquiry Relating ‘toy the =Producs 
tion, Manufacture, Sale or Supply of Printed Forms and 
Related Articles. 19/70. 


Report in the Matter of an Inquiry Relating to the Quotations 
in 1965 to the Province of Quebec on Public Tenders 162 and 
163 for the Sale or Supply of Business Forms. 19/0. 


Report in the Matter of an Inquiry Relating to the Produc-— 
tion, Manufacture, Sale and Supply of Corrugated Metal Pipe 
and Related Products. 19/0. 


Report in the Matter of an Inquiry Relating to the Produc-— 
tion, Manufacture, Sale and Supply of Electric Lamps and 
Related Products. 19/71. 


Report in the Matter of an Inquiry Relating to the Sale, 
Distribution and Supply of Beer in Ontario. 19/72. 


RESEARCH INQUIRIES 
Report on an inquiry into Loss-Leader Selling. 1955. 
Report Transmitting a Study of Certain Discriminatory Pricing 
Practices in the Grocery Trade Made by the Director of Inves- 


tigation and Research. 1958. (The study included in this 
report is also published separately. ) 
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Report Concerning the Business of Automobile Insurance in 
Canada. 1960. 


Report on an Inquiry into the Distribution and Sale of Auto- 
motive Oils, Greases, Anti-Freeze, Additives, Tires, Bat- 
teries, Accessories and Related Products. 1962. (Included as 
an appendix to the Report is the Material collected for 
Submission to the Restrictive Trade Practices Commission in 
the course of an Inquiry under Section 42 of the Combines 
Investigation Act.* This appendix is also published 
separately.) 


Report Concerning the Manufacture, Distribution and Sale of 
Drugs. 1963. (Included as an appendix to the Report is the 
Material collected for Submission to the Restrictive Trade 
Practices Commission in the course of an Inquiry under 
Section 42 of the Combines Investigation Act Relating to the 
Manufacture, Distribution and Sale of Drugs.* This appendix 
is also published separately.) 


Report in the Matter of an Inquiry under Section 4/7 of the 
Combines Investigation Act in connection with the Establish- 
ment and Operation of Bid Depositories and other Systems 
Employed for the Transmission of Tenders from Trade Contrac-— 
tors or Suppliers of Material or Equipment to General 
Contractors and other Contract Awarding Authorities in the 
Construction Industry. 1976. 


Report in the Matter of an Inquiry under Section 4/ of the 
Combines Investigation Act in connection with the Production, 
Supply, Distribution and Sale of Ophthalmic Goods in Canada. 
1978. 


* The "Green Book" of the Director of Investigation and 
Research in this inquiry. 


*k All reports prior to 1976 are out of print. 
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Part I, dealing with Interconnection, of a Report in the 
Matter of an Inquiry under Section 4/7 of the Combines Inves- 
tigation Act in connection with the Manufacture, Production, 
Distribution, Purchase, Supply and Sale of Communications 
Systems, Communication Equipment and Related Products. 1981. 


Part II, dealing with the Proposed Reorganization of Bell 
Canada, of a Report in the Matter of an Inquiry under Section 
47 of the Combines Investigation Act in connection with the 
Manufacture, Production, Distribution, Purchase, Supply and 
Sale of Communication Systems, Communication Equipment and 
Related Products. 1982. 


Part III, dealing with the Impact of Vertical Integration on 
the Equipment. Industry, of, 4 Report: in sthe . Matters ofsean 
Inquiry under Section 47 of the Combines Investigation Act in 
connection with the Manufacture, Production, Distribution, 
Purchase, Supply and Sale oof Communication Systems, 
Communication Equipment and Related Products. 1983. 
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DECISIONS OF THE 
RESTRICTIVE TRADE PRACTICES COMMISSION 
UNDER PART IV.1 OF THE 
COMBINES INVESTIGATION ACT 


Decision of the Restrictive Trade Practices Commission in a 
case involving the Director of Investigation and Research and 
Bombardier Limited. 1980. 


Decision of the Restrictive Trade Practices Commission in a 
case involving the Director of Investigation and Research and 
BBM Bureau of Measurement. 1981. 


REPORT UNDER THE CANADA 
CORPORATIONS ACT 


An Investigation of the Affairs and Management of Javelin 
International Limited. 1983. 
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